IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
GARY WILLIAMS, et d.
V. : CIVIL NO. CCB-94-880
MARTIN WASSERMAN, et d.

...000...
MEMORANDUM

This case raises complex medica, socid and fiscal issues not easily addressed by litigation.*
The twelve representative plaintiffs are described ether as“traumaticdly brain injured” (“TBI”) or
“nonretarded developmentdly disabled” (“NRDD”). Each isor has been a patient in aMaryland Sate
indtitution. They have brought claims under the Due Process Clause of the United States Condtitution,
pursuant to 42 U.S.C. § 1983, and the Americans with Disabilities Act (“ADA”), 42 U.S.C. § 12101,
et seq. seeking relief for the State’ sfailure to provide them community trestment rather than indtitutional
care.

In 1996, the court issued an opinion denying the parties' cross-motions for summary judgment.

Williams v. Wasserman, 937 F. Supp. 524 (D. Md. 1996). Thereafter, a 32-day bench trial was held.

After hearing the evidence and consdering the podt-trid briefs, the court concludes thet the plaintiffs
have failed to prove their ADA and due process claims. Pursuant to Federal Rule of Civil Procedure

52(a), the following memorandum condtitutes the court’ s findings of fact and conclusions of law.

1 1t isunfortunate that decison makers on both sdes were not able to reach a mutudly
acceptable resolution of this case years ago.



BACKGROUND

Generd Backaround

In April 1994, plantiff Gary Williamsfiled suit on behdf of himsdf and a putative class of
amilarly stuated individuas seeking to have the State develop and implement a community-based
treatment plan for each class member.? Intha suit, Mr. Williams named as defendants severd officids
from the Maryland Department of Hedlth and Mentd Hygiene (“MDHMH”): Ndson Sabetini, the
Secretary, Mary Mussman, the Deputy Secretary for Public Hedth, Jack Buffington, the Chief
Executive Officer of the Developmenta Disabilities Adminigration (“DDA”), and Stuart Siver, the
Director of the Menta Hygiene Adminigtration (“MHA”). Since tha time, Martin Wasserman has
replaced Mr. Sabatini, Georges Benjamin has replaced Ms. Mussman, and Diane Ebberts has replaced
Mr. Buffington as defendants in this suit.

In February 1995, the plaintiffs agreed to withdraw their Motion for Class Certification in light
of the defendants assurance that the “ State would gpply the individud relief granted to dl other persons
amilarly stuated and in light of the fact that non-party beneficiaries can enforce the Court’s Order
pursuant to F.R.C.P. 71.” (PIM-94-880, PIM-91-2564, letter submitted on February 6, 1995.)3 On

June 13, 1995, Charles Biggs and Bobbie Kemble moved to intervene as plaintiffs. The court granted

2 The cae initidly was assigned to Judge Peter J. Mesitte, and later was transferred to the
undersigned judge.

3 The plaintiffs renewed their motion for class certification in January 1996; it was denied
without prejudice on August 19, 1996. (CCB-94-880, Order issued August 19, 1996.)
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their motions on September 5, 1995 and granted asmilar motion filed by plaintiff Ronald Cullen on
February 29, 1996. (CCB-94-880, Orders issued September 5, 1995 and February 29, 1996.)*

Pursuant to an agreement among the parties, discovery was conducted on agroup of 12
representative plaintiffs chosen by plaintiffs counsd.® (Pls’ Mot. for Partiad Summ. J. at 1-2; Defs!’
Mot. for Summ. J. a 7-8.) That group includes nine TBI patients and three NRDD patients. All twelve
of the representative plaintiffs are gppropriately described as developmentally disabled. (Pls” Opp. to
Defs’ Mot. for Summ. J. & 2 n.1.) The Maryland Code defines “developmentd disability” as

asevere chronic disability of an individud thet:

(1) Isattributable to aphysical or menta impairment, other than the sole diagnosis of
mentd illness, or to a combination of mentd and physcd imparments,

(2) Ismanifested before the individua attains the age of 22;

(3) Islikely to continue indefinitely;

(4) Resultsin an inability to live independently without externd support or continuing
and regular assistance; and

(5) Reflects the need for a combination and sequence of specid, interdisciplinary, or
generic care, treatment, or other servicesthat are individudly planned and coordinated
for the individud.

4 For purposes of discovery and pretrid motions, this case was consolidated with three others,
Hunt v. Meszaros (PIM-91-2564), Steven J. v. Sabatini (K-93-3679), and Hattie J. v. Sabatini (K-
94-1107). (PIM-91-2564, Memorandum and Order issued February 10, 1995.) Hunt was the first
of those casesfiled. In that case, the residents of the Great Oaks Center, aresidential ingtitution for
developmentally disabled patients, sought relief based on inadequate treatment and facilities provided to
them a theinditution. Like Williams, that case proceeded through discovery using 16 representative
plaintiffs, rather than the entire class of residents. Great Oaks closed in early 1996 and the parties
dtipulated to adismissa of the case on September 8, 1998. Accordingly, that case and the other two
with which Williams was consolidated have been resolved and do not bear directly on the merits of this
uit.

5 This discovery mechanism followed the plan used in Hunt. (PIM-91-2564, Order issued
April 21, 1995.)



Mp. CobE ANN., Hedth-Generd 8§ 7-101(e) (2000). The two groups of plaintiffs are distinguished by
the cause of their developmentd disabilities. The TBI patients have suffered brain damage as the result
of an accident or assault; the NRDD patients either have had developmentd disabilities since birth or
early childhood, or have suffered brain damage as the result of anillness. Mentally retarded patients
were excluded explicitly from the suit. (Defs” Mot. for Summ. J. & 7 n.6, dting Pls” Renewed Mot.
for Class Cert.)®

The brain injuries incurred by the representative plaintiffs have rendered them very difficult to
caefor. They exhibit aset of characteristic symptoms which include “ disorders of sdlf-regulation such
aslow frudration tolerance, pronenessto irritability, difficulty planning and directing behavior, . . . and
confusion, disorientation [and] memory lossaswell.” (CulottaTr. 10/21/96 a 21.)" In addition, they
can become aggressive or prone to uncontrollable impulsive behavior. (Cassidy Tr. 12/11/96 at 30.)
Asdescribed at trid, “the mgority of these individuds are actually handicapped by destructive
behavior.” (1d.)

Each of the representative plaintiffs has been a patient in a date resdentia ingtitution and some
remain resdents. Those hospitals are administered by MHA which is a unit of the MDHMH. Mp.
CoDE ANN., Hedlth-General 88 2-101, 2-107(a), 10-406 (2000). DDA, another unit within

MDHMH, adso manages residentid facilities, but they are for mentaly retarded patients and are not a

6 The statute defines mentd retardation as “a developmenta disability that is evidenced by
sgnificantly subaverage intellectud functioning and impairment in the adaptive behavior of an individud.”
Mb. Cobe ANN., Health-General § 7-101(1) (2000).

7 These descriptions were given in the context of the TBI patients, but the NRDD plaintiffsin
this case exhibited smilar behaviors.



issueinthiscase. 1d 8§ 7-501. Both MHA and DDA dso administer community trestment facilities and
day programs for which the representative plaintiffs may qudify; they dso may provide funding for
patients to attend community and day placements that they do not administer. Id. at 88 7-601-714,
10-514-524, 10-903.

In this case, the plaintiffs argue that they have been kept in Sate indtitutions despite
acknowledgments that the resdentia hospitas are not gppropriate for them and recommendations that
they be placed in the community. They contend thet this ingtitutiondization violates the ADA and their
due processrights. The plaintiffs have characterized the relief they seek asfollows

1. Declare that the defendants do not have the right to confine the plaintiffsin sate

psychiatric hospitals indefinitely when the treating professonals have recommended that

plantiffs are ready for discharge to the community;

2. Enjoin the defendants to place the plaintiffs into the more integrated, gppropriate

community based settings recommended by their tregting professonds;

3. Enjoin the defendants to provide plaintiffs with an evauation and placement process

similar to that afforded to personsin the Knott program.®
(Pls’ Post-Triad Reply a 5-6.)

In July 1996, the court denied the parties’ cross-motions for summary judgment on the grounds
that the court’ s jurisdiction did not end when the representative plaintiffs were released from state
ingtitutions, that the opinions expressed by the defendants' litigation experts were not conclusive of the

due process claim, and that issues of materid fact existed regarding the ADA clam. Williams, 937 F.

Supp. a 524. Beginning in September 1996, the court held a 32-day bench trial which concluded on

8 Seeinfrasection entitled “ADA Claim” for adescription of the “Knott class’ and its
relevance to the plantiffs dams.



September 15, 1997.° The parties then submitted post-tria briefs summarizing the evidence and
arguments presented at trial.’® In addition, both sides submitted post-trial memoranda regarding the

impact of the Supreme Court’sdecisonin Olmstead v. L.C., 527 U.S. 581, 607, 119 S. Ct. 2176,

2190 (1999). This briefing concluded in September 1999. No further factud evidence regarding the
representative plaintiffs has been submitted since the close of thetrid. Accordingly, this opinion
employsthe current state of the law, but reflects the facts as they were presented to the court between

September 9, 1996 and September 15, 1997.

The Representative Plaintiffs

To more effectively manage discovery, the parties agreed to limit the evidence in thiscaseto a

st of twelve representative plaintiffs. Each of those plaintiffs clams to have been kept unnecessarily in

® Prior to trid, the defendants filed amotion in limine seeking to exclude the testimony of
plaintiffs expert Dr. Nancy Ray. The court did not rule on that motion before trid and alowed Dr.
Ray to testify. After hearing her testimony, the opinions of the other designated experts, and the
evidence presented at trid, the court has determined that Dr. Ray’ s testimony is not helpful to its
decison. Dr. Ray hasno medical degree. Her testimony congtituted largely of summarizing aspects of
the plaintiffs medica records and relaing conversation she had with staff at the inditutions.
Accordingly, it will be excluded under Fed. R. Ev. 403 and 702.

10 In ther Supplementa Pogt-Trid Brief, the defendants argued for the first time that the
goplication of the ADA inthis casewas not avdid exercise of Congress's power under the
Commerce Clause or Section 5 of the Fourteenth Amendment. That argument prompted the United
Satesto intervene on behdf of the plaintiffs to defend the condtitutiondity of the ADA in this context.
(See U.S. Mem. Supp. Const. ADA; CCB-94-880, Order issued January 13, 1999 granting Motion
to Intervene.) On October 13, 1999, however, defendants counsel submitted a letter in which they
withdrew their Supplementa Post-Trid brief and conceded that, because plaintiffs seek only injunctive
relief, the suit “fals within the Ex Parte Y oung exception to Eleventh Amendment immunity.” See
aso Maryland Cmty. Hedlth Sys., LLP v. Glendening, 115 F. Supp.2d 599 (D. Md. 2000).
Accordingly, the court is not required to address thisissue.




adate inditution rather than being provided community trestment. Since this suit was filed, severd of
the plaintiffs have been discharged to the community. Of those released, however, only Mr. Trall was
discharged to an existing community placement; the others had placements developed for them
specificdly. Mr. Trall’s placement was not successful, and two of the representative plaintiffs, Mr.
Chance and Mr. Puffinberger, were never discharged to the community. Those three plaintiffs continue
to resde in gate indtitutions. Ms. Lentz was discharged to the Deaton Brain Injury Center, a hospita
unit that specidizesin treating TBI patients. (Litaker Tr. 5/16/97 at 26-28; Beydler Tr. 5/16/97 at 85
86.) In addition, Ms. Kemble and Mr. Pollard, who were discharged to the community, died prior to
the close of evidencein September 1997. The following section provides a brief description of each
plaintiff’s disability and the trestment each received in the state hospitals as well as an account of the

efforts made to place each of them in the community.

Charles Biggs

On May 11, 1981, Mr. Biggs, then a high school senior, was hit by a drunk driver while riding
his motorcycle. He suffered seriousinjuries and was in acomafor severa months. Following the
accident, Mr. Biggs was treated at the hospitd and inthe A.l. Dupont Center program for post-
traumatic head injuries before being returned to his parents’ care. (Defs” Trid Ex. CB2 a 2, CB6 at
1)

Mr. Biggs parents cared for him until his behavior became unmanageable. He was admitted

involuntarily to the Upper Shore Community Mental Hedlth Center in January 1986. (Defs’ Trid Ex.



B-1A; see dso Defs’ Summ. of Evid. & 6.)** He remained indtitutiondlized until his release to the
Chesapeake Head Injury Center in January 1989. (Pls’ Tria Ex. B-1A.) That placement proved
unsuccessful, and he was returned to his parents care before being placed at the Meridian Point Head
Injury Center in Arizona. (Defs’ Trid Ex. CB6 at 1.) Heremained a that facility from July 30, 1990
until July 10, 1991 whereupon he was discharged to the Waterview Hedthcare Center nursing facility.
(Id.) Because the nursng home was unable to control his aggressive behavior, and because his
condition was deteriorating, Mr. Biggs was admitted involuntarily to the Eastern Shore Hospita Center
on June 23, 1993. (Id., Defs’ Trid Ex. CB8 at 1; PIs” Trid Ex. B-1B at 8.) On December 29, 1995,
he was discharged to Crossroads, Inc., a community-based trestment program through which he
currently lives done with a 24-hour attendant. (Defs.” Trid Ex. CB10 a 2; see dso Defs” Summ. of
Evid. at 6-7.)

Asareault of the accident, Mr. Biggs cannot wak unaided, but can manipulate a whedchar
and hasused awaker. (Defs’ Trid Ex. CB8 a 1.) He suffers severe cognitive impairment and
serious behaviora problems, and can be violent and sexually inappropriate. (1d.) While
ingtitutiondized, he exhibited verbaly and physicdly aggressve behavior toward felow patients and
daff, attempted to leave severd of the treatment facilities, drove off in unattended cars, and made
sexud advances and remarks toward patients and staff. ( Pls” Trial Ex. B-5; Meade Tr. 4/8/97 at 68;

Schretlen Tr. 6/23/97 at 66; see dso Defs” Summ. of Evid. at 23-24.)

11 Referencesto various pogt-trid submissions to the court, including the Defendants
Summation of the Evidence, Plaintiffs Pog-Trid Brief and Plaintiffs Podt-Trid Reply Brief,
incorporate the exhibits and testimony referred to therein.
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There has been no showing that Mr. Biggs suffered physicd injuries a the hands of other
patients or saff whilein the treetment facilities. (Eglesder Tr. 4/8/97 at 29.) Nor was he secluded or
physicaly restrained except when placed in a gationary chair asaform of behavior modification. (1d.
a 33-34; Meade Tr. 4/8/97 at 92-94; Defs.” Trid Ex. CB-15 a 2.) He was given sedative
medications, including Ativan, phenobarbita, and Mdlaril, periodicaly to control agitation. (PIs’ Trid
Ex. B-1A, B-1B, B-32.)

In 1993, Mr. Biggs was transferred from the Waterview facility to the Eastern Shore Hospita
Center at least in part because DDA determined that he would benefit from a community-based
program and that he could more easily be placed in one from that facility. (Pls’ Tria Ex. B-13, B-14,
B-44.) Indeed, for the duration of Mr. Biggs placement at the Eastern Shore Hospital Center, the
hospitd’ s Utilization Review Committee found him ingppropriate for continued hospitdization. (Pis’
Trid Ex. B-62.) Further, the parties agree that the “ dispostional god” or “long-term discharge plan”
for Mr. Biggs during histime a that facility was release to a community placement facility and that his
tregting professionals thought he would benefit from such aplacement. (Defs’” Summ. of Evid., App.
G-1; As’ Trid Ex. B-1B, B-11, B-12, B-16.) Accordingly, effortsto place him at severa community
facilities were made in July, September, November, and December 1993. (Defs” Summ. of Evid,,
App. H-1.) In February 1994, an application was made to Crossroads, but funding for that placement
was unavalable. (PIs’ Trid Ex. B-48.) Mr. Biggs was placed a Crossroads when funding became

available in December 1995; he has remained there since that time.



Edward Chance, Jr.

Mr. Chance does not have atreatable psychiatric illness and has not suffered a mgor injury; he
iISNRDD, not TBI. (Pls’ Trid Ex. EC-1B at 1; see dso Defs” Summ. of Evid. a 9.) He suffersfrom
pervasive developmenta disorder which has caused the mgority of his behaviord difficulties. (PIs’
Trid Ex. EC-18.) He has dso been diagnosed as being mildly mentdly retarded with borderline
intellectua functioning, and suffers from an impulse control disorder. (Id., Ex. EC-23.)*

Until hewas 15 years old, Mr. Chance attended a series of public school programs for sudents
with specid needs. Because those programs were unable to control Mr. Chance' s disruptive behavior,
his parents admitted him to the Johns Hopkins Hospital in November 1987 for evauation. (1d., Ex.
EC-2a 32)) Mr. Chance remained at the hospital for eight months whereupon he was discharged to
the Nationa Children’s Center (“NCC”), aresdentid program for children with developmenta
disbilities in July 1988. (Id., Ex. EC-1B at 2, EC-2.) Heremained at NCC for the next Six years,
until he turned 21.

Upon his discharge from NCC, Mr. Chance was placed with Life, Inc., acommunity resdentia
sarvice, and attended a day program at which he recelved one-on-one supervison. (Id., Ex. EC-7,
EC-11; see ds0 Defs’ Summ. of Evid. a 9.) He remained in the community placement from July
through November 1994. (Pls’ Trid Ex. EC-3.) During those five months, Mr. Chance was

hospitalized four times for psychiatric emergencies. (1d., EC-1B a 4.) After the fifth such occurrence,

12 The plaintiffs attempted to “withdraw” Mr. Chance as arepresentative plaintiff. (Tr. 3/3/97
at 3-6.) Because the case had proceeded to tria with Mr. Chance init, the court refused the request
and permitted both sides to present evidence relevant to Mr. Chance. (1d.)
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the hospital staff contacted the Spring Grove Hospital Center seeking to transfer Mr. Chance to that
fadlity. (1d., Ex. EC-1B at 5.) Mr. Chance was admitted to Spring Grove on November 17, 1994
againg the recommendation of that hospitd’s admissonsdirector. (1d., Ex. EC-15.) Apparently, Mr.
Chance was admitted with the understanding that transfer would be sought to the Kennedy Krieger
Indtitute. (1d., Ex. EC-15, EC-1B a 5-6.) Mr. Chance was not accepted at Kennedy Krieger
because he did not meet that ingtitution’ sin-patient criteria. (1d., Ex. EC-37.) Other attemptsto
transfer Mr. Chance have proven unsuccessful and, as aresult, he has remained at Spring Grove since
his admisson to that facility.

During his resdence & Spring Grove, Mr. Chance has exhibited extremey violent and
unpredictable behavior. He has assaulted severd nurses, patients, and doctors, threatened to kill a
nurse and have sex with her dead body, and written threatening notes. (Defs” Summ. of Evid. at 35.)
Moreover, throughout hislife, Mr. Chance has shown afascination with broken glass. (Id. at 9.) Asa
result of hisviolent behavior, Mr. Chance has been subjected to 2- and 4-point restraints, aswell as
seclusion, whileat Spring Grove. (1d. at 35; PIs.” Trid Ex. EC-1B at 14-15.) Heiskept in restraints
both as punishment for violent or ingppropriate behavior and, for more extended periods of time, to
prevent violent outbursts and to keep him controlled. (Ps.” Triad Ex. EC-1B a 14-15; Gray Tr. 4/1/97
at 136-37, 151-52, 161, see also Defs” Summ. of Evid. a 35-36.) With the exception of minor
injuries sustained during restraints, there has been no showing that Mr. Chance suffered injuries a the
hands of the patients or gaff while indtitutiondized. (See, e.q., Schretlen Tr. 6/23/97 at 58-59; see ds0

Defs” Summ. of Evid. at 24.)
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On severd occasions during Mr. Chance' s residence at Spring Grove, his tregting professonas
indicated that they were considering community placement for him. (Defs” Summ. of Evid., App. H-
2.) There are not, however, specific recommendations that Mr. Chance be discharged to an existing
community placement. (See, eq., Defs” Trid Ex. EC-25 a 7.) Rather, there are recommendations
for additiond programs within Spring Grove to prepare Mr. Chance for an eventuad community

placement. (Pls” Tria Ex. EC-1B at 10-11, EC-10.)

Ronad Cullen

On April 14, 1972, Mr. Cullen, then 17 years old, was struck by a car and left comatose for
severd months. When he emerged from the coma, Mr. Cullen was severely brain damaged, physicaly
and intellectudly impaired, and suffered post-traumatic seizure disorder. (PIs” Trid Ex. C-1B at 1.)
After being discharged from the hospitd, Mr. Cullen received trestment at the Maryland Rehabilitation
Center until May 1973. (PIs’ Tria Ex. C-1B.) During that time, his condition improved to the point
that he was able to live dternately with his family and girlfriend while working for the United States
Government Printing Office. (Id., Ex. C-1A a1, C-1Bat 1)

In October 1980, Mr. Cullen suffered a second severe head trauma when he was struck on the
head with alead pipe during amugging. (Id.) Asaresult of the second injury, Mr. Cullen’s condition
declined, his compliance with the anticonvulsant medication decreased, and he began to suffer
uncontrollable saizures; eventudly, Mr. Cullen lapsed into a second comawhich lasted severa weeks.

(Id., Ex.C-1A a 1,C-1B a 1, C-3 a 2.) During that coma, Mr. Cullen suffered decreased oxygen to
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his brain which resulted in further cognitive impairment. (1d., Ex. C-3 a 2.) That impairment prevented
him from returning to work or living on his own.

From 1980-85, Mr. Cullen lived dternately with his mother and father while attending a day
program at the Rock Creek Foundation in Silver Spring, Maryland. (PIs.” Trial Ex. C-1A a 1, C-1B
at 2.) From 1985-89, Mr. Cullen lived in agroup homein Maryland run by Life, Inc. (Id., Ex. C-1A,
C-1B a 2, 210.) Subsequently, Mr. Cullen moved with his mother to Forida where she found
supervised housing for him; he spent weekdays in the supervised housing and weekends with his
mother. (1d.) Mr. Cullen and his mother moved back to Maryland in 1993 to live with Mr. Cullen’'s
brother and hisfamily. Mr. Cullen’s brother sought community placement for Mr. Cullen, and DDA
recommended him for resdentia and day services. (1d., Ex. C-44.)

In March 1994, atrid vidt was arranged for Mr. Cullen a acommunity resdentid programin
Hagerstown, Maryland. (Id., C-1B a 3.) Thetrid was unsuccessful because Mr. Cullen entered a
female patient’s room during the night and made sexud advances, he aso rejected the day program at
that faclity. (Id.) On the way back from that failed trid, Mr. Cullen and his brother got into an
dtercation, and Mr. Cullen was admitted to the psychiatric ward at Prince George' s County Hospitd.
(1d.) A few weekslater, on April 7, 1994, Mr. Cullen was transferred to the Sheppard and Enoch
Pratt Hospitd, a private psychiatric hospital. (1d., Ex. C-1B at 3, C-8.) On July 5, 1994, Mr. Cullen
was trandferred to the Springfield Hospital Center. (1d., Ex. C-9.)

Beginning in March 1995, while in resdence a Springfield, Mr. Cullen attended a vocationa
program run by Athelasfor 3¥2hourseach day. (PIs’ Trid Ex. C-1B a 7.) Heremained a the

hospita until January 22, 1996 when he began a 28-day trid residence a a community placement
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facility run by Athdas which eventudly led to his discharge from Springfield to that program on
February 19. (PIs’ Trid Ex. C-43; Defs.” Trid Ex. G-111B.) He hasremained at the Athelas
community placement snce that time.

Asareault of hisinjuries, Mr. Cullen suffers from ataxiawhich causes him to lose his balance.®
(Defs’ Trid Ex. RC-28 a 35-70.) While indtitutiondized, he exhibited physcdly aggressve behavior,
used ingppropriate sexud and racid language, and engaged in frequent physica and verba dtercations.
(Pls’ Trid Ex. C-1B; see dso Defs” Summ. of Evid. at 25.) To control this behavior, Mr. Cullen was
placed in seclusion, but not restrained, on severd occasions. (Brandt Tr. 3/6/97 at 610; Pls.” Tria EX.
C-1A, C-1B; see dso Defs’ Summ. of Evid. at 36-37.) In addition, he was given Ativan to help cam
him. (Pls’ Trid Ex. C-1B at 11, C-37; Defs” Trid Ex. RC-28 a 3.) Further, for much of histime at
Springfield, Mr. Cullen was under “1:1" supervison, meaning that he was under the supervison of a
gaff member whose sole responsibility was to supervise him in order to kegp him from harming himsalf
and others. (Reynolds Tr. 10/23/96 at 12-13, 29-30; Defs.” Trial Ex. RC-28 at 19.)

In October 1993, while he was living with his mother and brother in Maryland, DDA found Mr.
Cullen digible for its community residentid and day programs and placed him in the “ Criss Resolution”
category. (PIs’ Trid Ex. C-44 a 1.) Accordingly, severd attempts were made to place Mr. Cullenin
acommunity treatment facility while he resded at the Sheppard and Enoch Pratt Hospitd. (PIs” Pogt-

Trid Reply Brief, App. F-2 a 1-2.) Those attempts proved unsuccessful.

13 Ataxia“refersto an impairment of skilled movements.” (Schretlen Tr. 6/23/97 at 63.)
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Similarly, from the time he was admitted to Springfield in July 1994, the saff recommended
community placement for Mr. Cullen. (Reynolds Tr. 10/23/96 at 8, 40.) Indeed, one month after his
admission, $100,000 was requested from DDA to fund acommunity placement for him. (Pls’ Trid
Ex. C-13.) Moreover on September 9, 1994, the Mentd Hygiene Adminigtration (*MHA”) requested
that DDA begin the process to contract community-based services for Mr. Cullen. (1d., Ex. C-14.) In
30 doing, the Acting Assstant Director of Adult Servicesfor MHA wrote that “[s]ince he has been
involved in severd incidents, his continued stay a Springfidd is precarious. Therefore, it is urgent that
this gentleman be placed as quickly as possible” (1d.)

Mr. Cullen’s records throughout his stay at Springfield refer to the fact that he has met the
criteriafor community trestment and is awaiting funding or placement. (1d., Ex. C-15, C-16; Defs.’
Summ. of Evid., App. G-3; FIs” Post-Trid Reply at 39 n.83.) Funding was approved for Mr. Cullen's
placement in November 1994. (Defs.” Trid Ex. RC-28 at 33.) Severd attempts were made to place
Mr. Cullen over the next 14 months. He was accepted at Absolute Communitiesin March 1995 but
not placed a that facility.** (Id. at 67.) In June 1995, a second residential program, Other Options,
expressed interest in Mr. Cullen, but he was not placed at that facility either. (1d. a 85.) Findly, Mr.

Cullen was placed at Athdasin January 1996. (PIs’ Tria Ex. C-1A.)

14 The plaintiffs disagree with the defendants’ assertion that the reason for the failed placement
was the bankruptcy of that program. (Pls.” Post-Trial Reply, App. F-2 & 5.)
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Connie Jackson

Ms. Jackson, then 34 years old, was struck by an automobile on May 31, 1987. The driver of
the car fled the scene, and Ms. Jackson lay unconscious on the Side of the road for some time before
being discovered and brought to the hospital. (PIs.” Tria Ex. }1B at 1, J3 at 1; see dso Defs’
Summ. of Evid. a 10.) Asaresult of the accident, Ms. Jackson suffered brain damage, impaired
intellectud ability and speech, severe behaviora problems, and serious physicd injuries. (AIs” Trid Ex.
JiBat 1.

After severd monthsin aNorfolk, VA hospita, Ms. Jackson was transferred to the National
Rehatiilitation Center in Washington, DC where she remained until being transferred to . Elizabeth's
Hospita, dso in Washington, DC, in February 1988. (Pls” Trid Ex. J1A a1, }6a 1, J7.) On
April 21, 1988, Ms. Jackson was trandferred to Springfield to be closer to her family. (1d., Ex. J-3;
see dso Defs” Summ. of Evid. a 10.) 1n 1989, Ms. Jackson was discharged to a community
placement in West Virginiaknown as “the farm.”  The placement was unsuccessful dueto Ms.
Jackson's explosive TBI-induced behavior, and she returned to Springfield after ashort stay. (PIs’
Trid Ex. F1A a 1, J1B at 2; see a0 Def.’s Summ. of Evid. a 10.) Ms. Jackson was discharged
from Springfield for a second time in November 1992. (1d.) She spent two nights at a shelter or on the
dreet and then arrived a the Johns Hopkins Hospital emergency room after having her belongings and
medication solen. (I1d.) She wastreated at the psychiatric emergency room and then returned to
Springfield where she was admitted for the third time. (PIs” Trid Ex. J1A at 2, J1B 2-3; seedso

Def.’s Summ. of Evid. & 10.) Ms. Jackson remained at Springfield until her discharge to a community

16



resdentia program run by the Center for Neuro-Rehabilitation (“CNR”) in August 1996. (Pls’ Trid
Ex. J48; Defs’ Trid Ex. G-111A a 3.)

While indtitutionalized, Ms. Jackson was verbaly and physicaly abusive. (Fitzgerad Tr.
3/31/97 a 120-21; Defs’ Trid Ex. CJ14 a 1.) In addition, she was aggressive and hypersexua and
exhibited ingppropriate and impulsive sexud behavior. (Zwart Tr. 3/31/97 a 17-18; Defs” Trid Ex.
CJ40 at 53-54; see dso Defs’ Summ. of Evid. a 11, 26.) To help control these behaviors, the staff
used seclusion, aquiet room, and occasiond restraints. (PIs” Tria Ex. J1A; see dso Defs’” Summ. of
Evid. a 38.) Ms. Jackson was proscribed Ativan and, eventudly, Mélaril to control her aggresson.
(Fitzgerald Tr. 3/31/97 at 127; Zwart Tr. 3/31/97 at 20; PIs” Trid Ex. J1B.) Also, her treating
psychologist developed aformd “behavior management plan” for Ms. Jackson which the plaintiffs clam
was inadequate. (Cassidy Tr. 12/11/96 at 89; see dso Defs” Summ. of Evid. a 52; s’ Post-Trid
Br. a 64.) While at Springfield, Ms. Jackson aso participated in numerous organized activities.

(Defs” Summ. of Evid., App. D.)

Ms. Jackson was not considered appropriate for discharge to a community-based facility until
some time after being ingtitutionalized. (Pls’ Pogt-Trid Reply, App. F-3.)) Thefirgt indications that
Ms. Jackson was ready for community placement occurred in 1994 when her trestment team indicated
that she had been determined clinically gppropriate for aless restrictive environment, but that no
appropriate placement had been found. (Pls” Triad Ex. J}61.) Over the next two years, Ms. Jackson
was referred to a number of community trestment facilities, but was not accepted by any of them.

(Pls” Pogt-Tria Reply, App. F-3; Defs” Summ. of Evid., App. G-4, H-4.) The record indicates that,

during thistime, her treating doctors found she could benefit from community trestment, but there was
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no facility available to meet her needs. Indeed, the testimony and medica records contain repeated
references to the doctors opinion that an adequate community placement smply did not exist for a
patient with Ms. Jackson’s needs. (See Defs’ Summ. of Evid., App. G-4; Pls’ Pogt-Tria Reply,
App. F-3))

Ms. Jackson began to show behaviord improvement after being prescribed Médlaril in late
1995 or early 1996; one of the psychologists who treated Ms. Jackson, Cheryl Zwart, testified that
Ms. Jackson was not ready for discharge to community trestment until thet time. (Zwart Tr. 3/31/97 at
20; seedso PIs” Post-Trial Reply at 42 n.98.) On January 24, 1996, the state held a* Prebidders
Conference’ at which agencies were invited to submit treatment and budget proposals for TBI patients,
including Ms. Jackson, who were ready for discharge to acommunity trestment facility. (PIs’ Trid Ex.
J47.) CNR was the successful bidder for Ms. Jackson, and she was discharged to that program in
August 1996. There was concern up to the point of her discharge, however, that the facility would not

provide adequate supervison regarding the dispensing of medication. (Defs.” Tria Ex. CJ-40 at 196.)

Felix Karn

When he was seven and again when he was nine years old, Mr. Karn contracted tubercular
meningo-encephalitis. The two episodes of the disease |eft him with brain damage, impaired intellectud
functioning, severe behaviord problems, and partid pardyssof hisleft sde. (Pls’ Trid Ex. FK-1B a
1-2; see dso Defs’ Summ. of Evid. a 11.) HeisNRDD, but not TBI. (I1d.) Until 1967, Mr. Karn

resded, dternatively, with his aunt and uncle, their family, and for some of the time, his mother. (PIs’
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Tria Ex. FK-1C, FK-4, FK-5, FK-7.) In 1967, Mr. Karn, then 17 years old, began exhibiting
increeangly problematic behavior which eventudly led to his placement in afoster home. (1d., Ex. FK-
1B a 2.) Hisbehavior deteriorated over the course of ayear, and he was admitted to Springfield on
June 4, 1968. (ld., Ex. FK-8)

Mr. Karn remained at Springfield until December 1984, when he was placed in a community
program at the Rock Creek Cornerstone Group Home. (Id., Ex. FK-9 at 4.)*® He was taken from
that placement in April 1989 and returned to Springfield after becoming severdly distraught upon
learning of hisuncle sdeath. (1d., Ex. FK-1B at 2.) Approximately four months later, Mr. Karn was
discharged to the resdentid placement in West Virginiaknown as“the faom.” (Id., Ex. FK-1B at 2,
FK-10.) Hedid not succeed at the farm and was re-admitted to Springfield in April 1990. (1d., Ex.
FK-14, FK-31A at 2)) Mr. Karn remained at Springfield until he was discharged to a community
treatment facility through the Head Injury Rehabilitation Referra Service (“HIRRS') on March 6, 1997.
(Defs’” Summ. Of Evid. At 11.)

Asareault of hisbrain damage, Mr. Karn exhibits poor judgment, loud and aggressve
outbursts, and unpredictable behavior, including stealing and attempting to direct traffic. (As’ Trid Ex.
FK-1B a 3-4, FK-9 a 3.) Therewas no testimony that Mr. Karn suffered physical injurieswhile at
Springfield. Hewas, however, occasionaly secluded to control his behavior, and he was prescribed
Haldol to control hisaggression. (Treisman Tr. 3/5/97 at 392; PIs” Trid Ex. FK-1A.) Whileat

Springfield, Mr. Karn had awritten treatment plan that included behavior management. (Id. at 366.)

15 Mr. Karn was formally discharged from Springfield on May 2, 1985 &fter residing at the
Rock Creek facility for 5 months. (Pls” Trid Ex. FK-9 at 5.)
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He participated in structured occupationd and recreationa groups and had unstructured time to himself.
(Greenwald Tr. 3/4/97 at 226; see dso Defs” Summ. of Evid. a 53-54.) He dso participated in on-
and off-campus vocationd day programs. (Greenwad Tr. 3/4/97 at 255-59.)

Beginning in October 1992, and continuing until his discharge, Springfidd' s Utilization Review
Committee “disapproved” Mr. Karn's continued hospitdization. (PIs” Trid Ex. FK-16.) In
December 1992, the hospita applied to DDA on behdf of Mr. Karn seeking day and resdentia
sarvices. (1d., Ex. FK-28; Greenwald Tr. 3/4/97 at 251-52.) Further, in January 1993, in
recommending that Mr. Karn be discharged, hospital staff wrote that “[h]e isready to leave and livein
the community if day and resdentid programs are avalable. At thistime heisin the priority of
ingppropriately inditutiondized.” (Pls’ Trid Ex. FK-3 a 2.) Throughout 1993 and 1994, mestings
were held by the hospital staff and DDA representatives in an atempt to find a community placement
for Mr. Karn. (Pls’ Post-Tria Reply, App. F-4.)

In June 1994, Mr. Karn was referred to HIRRS.  Apparently, HIRRS submitted a trestment
plan to DDA for Mr. Karn in August 1994, and that plan was rg ected due to inadequate funding. (1d.;
Pls’ Trial Ex. FK-24 at 3-4; Greenwald Tr. 3/4/97 at 264-65.)'® In March 1995, in an effort to locate
dternative trestment options, Mr. Karn met with representatives from HIRRS again. (PIs’ Trid Ex.
FK-24 a 5.) In May 1995, Mr. Karn was interviewed by representatives from aresdential program

caled Vantage Place but was not accepted. (1d., Ex. FK-25at 2.) In November 1996, a social

16 Mr. Karn's medica records actudly refer to an organization called the “ National Head
Injury Foundetion.” (PIs’ Trid Ex. FK-24.) The plaintiffs equate this organization with HIRRS, and
the defendants have not disagreed. (PIs” Post-Trid Reply, App. F-4; Greenwald Tr. 3/4/97 at 264-
65.)
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worker contacted HIRRS, and a program was established for Mr. Karn which led to his discharge in

March 1997. (Pls’ Post-Trial Reply, App. F-4; Defs” Summ. of Evid., App. H-5.)

Bobbie Kemble

On April 2, 1988, Ms. Kemble, then a 16-year-old high school junior, was struck by a
motorcycle driven by afriend. (Ps’ Trid Ex. BK-2 a 1.) The next day she lgpsed into a coma that
lasted severa weeks. After receiving acute care at the hospital, she was transferred to the Kennedy
Ingtitute in Baltimore for renabilitation. (Id., Ex. BK-1A at 1, BK-2 a 1.) Four months later she was
discharged to her family. (1d., Ex. BK-1A a 1.) Despite suffering brain damage and severe physicd
injuries and exhibiting impaired intellectua functioning and behaviord problems as aresult of the
accident, Ms. Kemble completed high school. (1d., Ex. BK-2 at 1.)

Soon after graduating, Ms. Kembl€' s behavior became unmanageable, and she was placed in
an Easter Sed’s Group Home. (Id.) Her father removed her from the group home and, in September
1989, Ms. Kemble was admitted to a rehabilitation center in New Hampshire. (1d.) While at that
facility, Ms. Kemble began to engage in rectd digging, abehavior in which she manualy extracts feces
by insarting her hand into her rectum. (1d.; see dso Defs’ Summ. of Evid. a 7.) Becausethe
rehabilitation center could not treat that behavior, Ms. Kemble was transferred in June 1990 to the
Cumberland Hospitdl in New Kent, VA. (PIs” Triad Ex. BK-2at 1.) InJanuary 1991, Ms. Kemble's
family insurance changed and Cumberland Hospita would no longer accept it. (1d.) Accordingly, she
was discharged to Westbrook Hospital, a generd public hospitd in Richmond, and then transferred to

Centrd State Hospital, a Virginia state psychiatric hospital (1d.) For the next three years, Ms.
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Kemblée s family sought to have her trandferred to a Maryland facility. (Id.) They succeeded in July
1994, and Ms. Kemble was transferred to the Thomas B. Finan Center in Cumberland, MD. (1d., Ex.
BK-22) Ms. Kemble remained at that facility until February 23, 1996, when she was discharged to a
community facility run by HIRRS. (Defs.” Trid Ex. G-111B.) Shedied from undetermined causes less
than one week later. (PIs” Trid Ex. BK-1B.)

In addition to engaging in rectd digging, Ms. Kemble was physicadly and verbaly aggressve,
stole from other patients, and became frustrated or distracted easlly. (Pls.” Trid Ex. BK-5a 3-4, 6;
see dso Defs” Summ. of Evid. & 7.) Physicdly impaired, she walked with an unsteady gait. (PIs’
Trid Ex. BK-5 at 4.) The staff at Finan used a variety of methods to control Ms. Kemble' srecta
digging and aggressive behavior. (Lease Tr. 4/2/97 a 8-13.) A behavior management plan was
created, but it was incongstently gpplied and proved unsuccessful in decreasing those behaviors. (1d.
at 16-17, 22-25; see a0 Defs” Summ. of Evid. at 55.) At times, Ms. Kemble was secluded and was
placed in 2- or 4-point restraints or ageri-chair and posey vest. (Id at 39; Pls’ Tria Ex. BK-1A, BK-
1B, BK-54 at 3.)* In addition, she was given Haldol and Ativan, sometimes intramuscularly, to
control those behaviors. (PIs’ Trid Ex. BK-1B at 13.) Eventudly, Ms. Kemble was given severd
trestment medications and provided “1:1" supervision, which gpparently improved her behavior.
(Schretlen Tr. 6/23/97 at 81; Defs.” Trial Ex. BK-78 at 2-3; see dso Defs” Summ. of Evid. & 55.) In

addition, though she was unable to attend many of the meetings, she participated in occupationd

17 The geri-chair is a sationary device that cannot be moved without assistance, and the posey
vest restrains a patient’s movement so that she cannot get out of the chair by hersdf. (Pls” Post-Trid
Br. a 78; PIs’ Trial Ex. LP-1B at 15.)
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therapy groups and severd other structured activities. (PIs” Trid Ex. BK-1B at 11; see dso Defs!’
Summ. of Evid. a 56.)

Ms. Kembl€ s records from the weeks immediatdy after her admission to Finan indicate that
her behavior and rectd digging made her ingppropriate for placement in acommunity facility, but that a
resdentid group home in which she was closgly monitored and reintegrated into the community would
beided. (PIs’ Trid Ex. BK-2; Defs’ Trid Ex. BK-9; PIs” Post-Tria Reply, App. F-5.) In October
1994, DDA placed Ms. Kemble in the Crisis Resolution category for day and residentid services.
(PIs’ Trid Ex. BK-65.) In November, HIRRS evduated Ms. Kemble a DDA’ s request, and a
meeting was held at Finan regarding the attempt to place Ms. Kemble in the community. (1d., Ex. BK-
31; Pis’ Post-Trid Reply, App. F-5.) In January and again in March 1995, Ms. Kembl€e' s treatment
team certified that “ continued hospitdization” was indicated for her. (Defs” Trid Ex. BK-41 & 1, BK-
55at 1.)

In May 1995, the treatment team indicated that Ms. Kemble was ready to be discharged to the
community. (Defs’” Summ. of Evid., App. G-6; PIs’ Post-Trid Reply, App. F-5.) She met with
HIRRS representatives again in May 1995, and there was an agreement that Ms. Kemble could be
discharged to aresdentid program. (Pls’ Post-Trid Reply, App. F-5.) Funding was approved for
Ms. Kemble' s community placement in July 1995 and a discharge plan was developed over the next
months. (Id.; PIs.” Tria Ex. BK-63.) In February 1996, Ms. Kemble was discharged to the

community treatment program organized by HIRRS. (Pls’ Trid Ex. BK-1A.)
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Marie Lentz

In August 1974, Ms. Lentz, then 25 years old, suffered a severe brain injury as the result of a
car accident. After being treated at the hospita, Ms. Lentz returned home to live with her husband. In
March 1978, her husband I€ft her, and Ms. Lentz moved into an gpartment by hersdf. (PIs” Trid Ex.
L-1Bat 2, L-1C at 1) Approximately one month later, Ms. Lentz was arrested for shoplifting severa
cartons of cigarettes. (1d., Ex. L-6.) She was referred to Spring Grove Hospital, and voluntarily
admitted on April 7, 1978. (Id., L-1C.) Ms Lentz remained at Spring Grove until her discharge to the
Deaton Brain Injury Center in January 1997. (Defs”’ Trid Ex. G-111A at 2.)

Asareault of her injury, Ms. Lentz developed a compulsive steding problem which caused her
to take the belongings of fellow patients throughout her tenure at Spring Grove. (PIs” Trid EX. L-43 a
1, L-63al) Shedsodisplayed verbaly and physcaly aggressive behavior and could be combative.
(Litaker Tr. 5/16/97 at 42-44, see dso Defs” Summ. of Evid. a 28.) She exhibited poor hygiene and
was overweight, which led her to develop insulin-dependent digbetes. (Pls’ Trid Ex. L-2 & 3, Ex. L-
76 a 2.) Inaddition, Ms. Lentz suffered physicd injuriesin the accident and now wakswith alimping
gait and has a deformed right arm and speech impediment. (PIs” Tria Ex. L-1C at 1; see dso Defs!’
Summ of BEvid. at 12.)

Ms. Lentz often was involved in dtercationsin the hospital. Asaresult, she received injuries
ranging from bruises to contusionsto sprainsand ahip fracture. (PIs’ Tria Ex. L-1B; see dso Defs’
Summ. of Evid. at 28; Pls’ Post-Trid Br. a 71.) To control her aggressive behavior and prevent her
from harming hersdf and others, Ms. Lentz was placed in restraints and secluson. (Litaker Tr. 5/16/97

at 22-23.) Inaddition, prior to 1988, her hands sometimes were placed in mitten restraints to control
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her stedling. (Taylor Tr. 9/9/96 a 53; PIs’ Trid Ex. L-1B at 4-9, 210.) A behavior management plan
was developed for Ms. Lentz in an attempt to modify these behaviors. (Culotta Tr. 10/21/96 at 63.)
In addition, Ms. Lentz participated in a number of activities at the hospitd. (Litaker Tr. 5/16/97 a 26.)
Further, after recovering from a broken hip, Ms. Lentz was kept on the Smith East ward, which
generally housed only recuperating patients, for more than one year, ostensibly because that ward
offered her greater supervison and stability. (Beydler Tr. 5/16/97 at 92-93; see ds0 Defs” Summ. of
Evid. a 57.)

For severd years, Ms. Lentz was prescribed Thorazine, an anti-psychotic medication. Asa
result of that medication, Ms. Lentz developed tardive dyskinesa, which causes her involuntarily to
move her lips and tongue repetitively. (PIs’ Tria Ex. L-62 at 2; see dso Defs” Summ. of Evid. at 67-
68.) The Thorazine treatment was discontinued in June 1995. (Ps” Trid Ex. L-62 & 1.)

When she was first admitted to Spring Grove, Ms. Lentz was referred to foster care, and the
hospitd planned to look for outside placement. (Pls’ Post-Trid Reply, App. F-6; PIs” Tria Ex. L-26,
L-27,L-30.) Shewas not accepted for placement at that time and, at least until 1993, al
recommendations in her record indicate that continued hospitalization was gppropriate. (Als’ Post-
Trid Reply, App. F-6; Defs” Summ. of Evid., App. G-7.) In 1993, Ms. Lentz was referred to the
Deer’sHead Injury Unit, but that referrd was discontinued “due to an adminigrative decison.” (PIs’
Post-Trid Reply, App. F-6; PIs” Trid Ex. L-76; Defs.” Trid Ex. ML-23))

In November 1994, Ms. LentZ' s treatment team determined that she could be placed in aless
regrictive environment. (PIs” Tria Ex. L-90; Meszaros Tr. 6/10/97 at 59-60.) From April to June

1995, Ms. Lentz wasinterviewed by four community trestment facilities. (Defs’” Summ. of Evid., App.
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H-7.) Shewas not placed at these facilities and, over the next two years, Ms. Lentz' s records reflect
that her trestment team thought she could be discharged to a group home if one were available and
could be funded. (Pls” Pogt-Trid Reply, App. F-6; Defs” Summ. of Evid., App. G-7.) Shewas
interviewed and screened again in April 1996 by representatives of a program selected by the
Bdtimore Mental Hedlth Systems who had agreed to place her. (Id.) Ms. Lentz was not placed at that

time. She was discharged from Spring Grove in January 1997 to the Deaton Brain Injury Center.

Alphonso Pollard

In February 1993, Mr. Pollard was found unconscious in astairwell. He was taken to
Suburban Hospital in Bethesda, MD, where doctors performed a craniotomy to remove a subdurd
hematoma. (Pls’ Trid Ex. AP-1C a 1) Apparently, Mr. Pollard had previoudy suffered a serious
head traumain October 1992. (1d.) Heremained at Suburban for four weeks before being admitted
to Springfiedld on March 30, 1993 due to behavior problems. (I1d.) Mr. Pollard was discharged to the
community in September 1996 and died in April 1997. (Defs’ Summ. of Evid. a 12.)

After hisinjury, Mr. Pollard demonstrated impaired memory, became easlly confused and
disoriented, could be combative, and exhibited a tendency to wander off the hospital grounds. (1d. at
29; Ps’ Trid Ex. AP-1B a 1, AP-1C a 1.) When admitted to Springfield, Mr. Pollard aso suffered
from severd physcd alments, including akidney disorder and active tuberculogs, which likely were
due to yearsliving on the streets and drinking heavily prior to his hospitaization. (Pls” Trid Ex. AP-
1C.)) Those allments were treated upon his admission to Springfield and he was given neuroleptic

medications; he did not, however, undergo neuropsychological testing. (Treisman Tr. 3/5/97 a 386-
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90; see dso Defs’” Summ. of Evid. a 68-69.) Although he was considered to have TBI, it isaso
possible that he suffered from Wernicke-Korsakoff syndrome, which is associated with excessve
acohol consumption and poor nutrition. (PIs” Trid Ex. AP-2; see dso Defs” Summ. of Evid. at 12.)

To control his outbursts, Mr. Pollard was secluded frequently, and was restrained on afew
occasons early in his hospitdization. (Ps” Trid Ex. AP-1A.) The frequency with which Mr. Pollard
was secluded decreased over thetime he was at Springfidd. (Pls” Trid Ex. AP-1A; ChomaTr.
3/3/97 at 104-08; see dso Defs’ Summ. of Evid. at 41.) Mr. Pollard was given Ativan, Hydroxine,
and Mélaril to control his agitation. (Pls’ Trid Ex. AP-1A; Treisman Tr. 3/5/97 at 387-88.) A master
treatment plan was developed for Mr. Pollard in which methods to control his aggressive behavior were
outlined. (Ziesat Tr. 3/4/97 a 161-62.) He participated in severa groups at the hospitd including an
off-campus day program, and particularly enjoyed gardening. (PIs.” Trial Ex. AP-18, AP-19, AP-20;
see dso Defs’ Summ. of Evid at 58-59.) Despite those efforts, Mr. Pollard was involved in severd
dtercations, but was not serioudy injured. (Defs” Summ. of Evid. a 29.)

Thefirg indication Mr. Pollard was ready for community treatment occurred in January 1995
when his trestment team indicated that it would begin pursuing a placement for him. (Pls’ Post-Trid
Reply, App. F-7; Hyman Tr. 3/4/97 at 209-10.) Mr. Pollard’ s records covering the next 18 months
are contradictory. On the one hand, in February and March 1995, Mr. Pollard was referred to DDA,
and a placement with the Deaton Brain Injury Center was explored. (Pls” Post-Tria Reply, App. F-7;
s’ Trid Ex. AP-26.) In April and May of that same year, Mr. Pollard was evaduated by severd
community trestment facilities, DDA worked to find him a placement, and his records contain notetions

that he was ready for discharge. (PIs’ Post-Trid Reply, App. F-7; PIs” Tria Ex. G-298.) On the
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other hand, one of Mr. Pollard’ s treeting psychologists, Dr. Zeisat, noted throughout this time that Mr.
Pollard was not yet ready for community trestment and that continued hospitaization was required.
(Pls’ Pogt-Trid Reply, App. F-7; seedsoid. at n.2)

The efforts to discharge Mr. Pollard continued through 1995 and into the summer of 1996.
(Id.) Hewasinterviewed by alarge number of community providers, and eventualy placed with CNR.
(Pls’ Trid Ex. AP-1A.) Dr. Zeisat apparently did not agree that Mr. Pollard was ready for
community trestment until late summer 1996, when he was provided information about the CNR
placement. (Def.’s Summ. of Evid., App. G-8.) Mr. Pallard was discharged in September 1996. (1d.,

App. H-8.)

Leser Puffinberger

When he was seven years old, Mr. Puffinberger fell out of amoving car and suffered abrain
injury that left him dightly uncoordinated and “not quitethe same” (PIs’ Trid Ex. LP-1A a 1, LP-22
a 1; see dso Defs’ Summ. of Evid. a 13.) He recovered sufficiently to complete school through the
ninth grade and hold part-time jobs thereafter. (PIs.” Trial Ex. LP-1C.) On September 1, 1983, Mr.
Puffinberger, then 29 years old, was struck by acar whileriding abicycle. (Pls’ Trid Ex. LP-1A at
1)

After recaiving acute care in the hospitd for nearly two months, Mr. Puffinberger was
trandferred to the Bryn Mawr Rehabilitation Hospital in Pennsylvania where he remained until March 5,
1984. (1d., Ex. LP-1A a 1.) At that time, he was transferred to the John L. Deaton Medical Center, a

private hospita in Baltimore, where he remained for threeyears. (Id.) In June 1987, Mr. Puffinberger
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was trandferred to the Arundel Geriatric Center where he remained for less than two weeks before
being involuntarily committed to the psychiatric ward of North Charles Hospitdl. (Id.) On July 12,
1988, Mr. Puffinberger was discharged to the Inns a Evergreen, a second nursing home. (Id. at 2.)

He remained there for two weeks before being readmitted to the North Charles Hospita for emergency
psychiatric care. On August 8, 1998, Mr. Puffinberger was released back to the Inns at Evergreen
where he remained for gpproximately one week before being admitted to the emergency room at the
Universty of Maryland Hospita for striking out & others at the nurang home. (1d.) When the Inns at
Evergreen refused to accept him back, he was transferred to Springfield, where he till remains.

After the second accident, Mr. Puffinberger suffered post-traumatic seizures and was
diagnosed as globdly gphasic. (Culotta Tr. 10/22/96 at 235.) He has a severe cognitive impairment
and, since the accident, has exhibited a limited ability to communicate, becomes easly frustrated and
disoriented, and has been verbdly and physicadly aggressve. (PIs” Trid Ex. LP-2, LP-6.) Heisvery
unsteady on his feet, cannot wak without assstance, fals frequently, is blind in hisleft eye, and has
poor vison in hisright eye. (1d.)

Mr. Puffinberger’ sfdls have resulted in severd broken bones, lacerations, and other injuries.
(Culotta Tr. 10/22/96 at 232; PIs.” Trid Ex. LP-1B at 13-14; see ds0 Defs” Summ. of Evid. a 29-
30.) To contral his agitation and, thereby, prevent him from fdling, Mr. Puffinberger has been placed in
secluson and given severd medications. (PIs” Trid Ex. LP-1B at 13, Ex. LP-30, LP-35; see dso
Defs” Summ. of Evid. at 41.) In addition, amaster treatment plan was developed for Mr. Puffinberger
to encourage good behavior. (Treisman Tr. 3/5/97 at 411; see dso Defs” Summ. of Evid. a 59-60.)

He has atended physica and communication therapy as well as day and evening group activities.
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(Defs” Summ. of Evid. a 60-61.) He has aso been under “1:1" supervison for sgnificant periods of
histime at Springfidd. (Defs” Trid Ex. LP-29.)

In 1993, after his second ankle fracture, the hospitd placed Mr. Puffinberger in a geri-chair and
posey vest to prevent him from injuring himsdf. (Pls’ Trid Ex. LP-57.) Apparently, Mr. Puffinberger
has spent most of his waking hours, when not participating in thergpy sessons, in the geri-chair, or a
whedlchair, and thevest. (PIs’ Tria Ex. LP-1B at 14-15; see dso Defs” Summ. of Evid. at 41-42;
Pls’ Pogt-Trid Br. a 78.) The devices have not been entirdly successful in preventing injury, however,
as Mr. Puffinberger has fdlen from bed and while being trandferred from hiswhedlchar. (Pls’ Trid EX.
LP-1B at 14.)

When first admitted to Springfield, Mr. Puffinberger was not an gppropriate candidate for
community treatment. (Defs’ Tria Ex. LP-26.) In March 1990, Mr. Puffinberger’ s treatment team
referred him to DDA seeking community day and resdential services. (PIs’ Trid Ex. LP-7; Goldman
Tr. 3/4/97 a 281.) In January 1991, DDA approved Mr. Puffinberger for the “priority category of
ingppropriate ingtitutionalization” and stated that he would be considered for community serviceswhen
funding was available. (Id., Ex. LP-8.) Over the next five years, Mr. Puffinberger’ s records reflect that
he was considered to be a poor candidate for community trestment or placement in anursing home.
(Pls’ Post-Triad Reply, App. F-8; Defs” Summ. of Evid., App H-9, G-9.)

Beginning in January 1995, renewed efforts were made to place Mr. Puffinberger. A second
goplication was made to DDA, and in March, he was placed in the “ crisis resolution” category for day
and resdentid services. (PIs’ Trid Ex. LP-65at 1.) Over the next two years, Mr. Puffinberger’s

medica records reflect that he was ready for discharge from Springfield, and he was referred to a
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ggnificant number of trestment facilities. (1d., PIs” Post-Trid Reply, App. F-8; Defs” Summ. of Evid.,
App. H-9.) Thusfar, none of the placement efforts have been successful, and Mr. Puffinberger remains

a Springfidd.

John Tral

Shortly after birth, Mr. Trail was placed at an orphanage and then with foster parents. At age
two, he suffered a severe convulson. In the years that followed, he suffered severa more convulsions
and was diagnosed with epilepsy at age four. (PIs’ Trid Ex. T-1B, T-1C.) Asaresult of the saizures,
Mr. Trall suffered brain damage that caused him to exhibit behaviora problems, including tantrums and
aggresson. (Id., Ex. T-1B at 1, T-2.) Until 1957, Mr. Trall lived dternately in an orphanage and nine
fogster placements. (1d., Ex. T-1B a 1, T-1C.) He completed the sixth grade and, in 1957, a age 12,
Mr. Tral was admitted to Springfield. (1d.)

Mr. Trail remained a Springfield until 1968 when he was transferred to the Clifton T. Perkins
Hogpita, Maryland’ s maximum security psychiaric inditution. (1d., Ex. T-1A, T-6.) Hewas
transferred back and forth between Perkins and Springfield three times over the next four years
because he could not be managed at Springfield. (1d., Ex. T-1A, T-6, T-7.) Heremained at
Springfield from 1973 until 1982 when he was transferred back to Perkins. (I1d., Ex. T-1A, T-3.)
From Perkins he was discharged to a community placement organized by People Encouraging People
(“PEP’) in December 1996. (Pls’ Pogt-Tria Reply, App. F-9.) While a the community facility, Mr.
Trall assaulted a staff member with a space heater which resulted in his re-admission to Perkinsin

February 1997. (Defs’ Trid Ex. JT-61.) He hasremained at Perkins since that time.
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Mr. Trail demongtrates difficulties with agitation, low impulse control and saf-destructive
behavior. (PIs’ Trid Ex. T-3a 1.) Heisdso verbdly and physcaly aggressve and has assaulted
felow patients and hospitd gaff. (1d.) Thereisno indication, however, that Mr. Trall suffered any
serious injury himsdlf asaresult of this behavior. (Defs” Summ. of Evid. at 30-31.) To control his
aggressive behavior, Mr. Trall has been frequently secluded and restrained. (1d. at 42-43; PIs.” Tridl
Ex. T-1A, T-1B a 9-10.) He has dso been given Ativan and other PRN medications to calm him.
(Defs” Trid Ex. JT-12; PIs’ Trid Ex. T-1B at 10, T-20; see dso Defs” Summ. of Evid. at 42-43.)
Eventudly, secluson and restraint were used less frequently in favor of quiet time and calming
medication. (Defs.” Tria Ex. JT-15, JT-19; see dso Defs” Summ. of Evid. at 43.)

A comprehensve behavior modification plan was implemented for Mr. Trall which was
designed to reward positive behaviors. (Defs.” Trid Ex. JT-13, JT-21 a 3; Kuhns Tr. 4/8/97 at 134,
143-44; see dso Defs’” Summ. of Evid. a 61.) He participated in “1:1" occupationd therapy sessons
while a Perkins and, beginning in March 1991, he attended an off-ward day program funded by DDA
for severa hoursthree days each week. (PIs’ Trid Ex. T-1A; see dso Defs’ Summ. of Evid. at 62.)
Mr. Trail succeeded quite well at the day program. (Pls’ Post-Trid Br. at 66-67.)

Thereisno indication that Mr. Trail was ready for community placement prior to 1992. At that
time, his treetment team recommended that he be transitioned to a supervised community facility which
could provide amore congstent environment and more individuaized attention. (Pls” Trid Ex. T-12,
T-37; PIs’ Post-Trid Reply, App. F-9.) In November 1993, the team applied to DDA for community
savices, it noted Mr. Trail’sneed as “very urgent, in criss” (PIs’ Trid Ex. T-9a 7.) Over the

course of the next year, Mr. Trall’ s trestment team worked to prepare him for aless redtrictive
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environment. (Defs” Summ. of Evid., App. G-10; PIs” Post-Tria Reply a 55-56, App. F-9.) During
that time, the team gpplied to DDA to fund Mr. Trail’s placement, but DDA refused, apparently
because he scored too highly on an 1Q test and did not have an acute psychiatric iliness; he, therefore,
did not fit a category of patients for whom funding was available. (PIs’ Post-Trid Reply, App. F-9.)
In late 1994 and early 1995, the trestment team began to explore placement through the
Bdtimore Mental Hedlth Systems. (1d.) Mr. Trail was determined to be an inappropriate candidate for
placement at the Hamilton House, a*“hafway house,” because the facility provided insufficient structure.
(Id.) His behaviors began to improve in June 1995 and, in September, the treatment team
recommended that he be transitioned to community placement & PEP. (I1d.) Beginning in January
1996, Mr. Trall was dowly trangtioned to an existing community placement at PEP sresdentid facility,
known as the Wington House. (I1d.) Over the course of that year, there were difficulties with Mr.
Trall’s behavior and the funding necessary to effect the trangtion, but he was formdly discharged from
Perkinsin January 1997. (1d.) In February 1997, he attacked a staff member at that facility and was

returned to Perkins where he has remained. (1d.)

Gary Williams

On duly 27, 1980, Mr. Williams, then 19, was the victim of a hit-and-run car accident. He
suffered severe physica injuries and remained in acomafor severd months. (AIs” Trid Ex. W-1B a
1; seedso Defs” Summ. of Evid. at 5.) After receiving acute care, Mr. Williams was transferred to the
Montebello Hospitd for rehabilitation. (Pls’ Trid Ex. W-1A; see dso Defs” Summ. of Evid. @ 5.) In

March 1981, he was transferred to the Crownsville Hospita Center, a state psychiatric ingtitution,
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because his behavior was unmanagesble. (1d.) Mr. Williams was released to his parents carein
January 1982. (Id.)

From 1982-1988, Mr. Williams lived either with his parents or in acommunity resdentid
program. (I1d.) Periodicaly during that time, he was placed in psychiatric hospitals when his behavior
became unmanageable. (1d.) In August 1988, Mr. Williams was admitted to Springfidld. (Defs.” Trid
Ex. GW-2.) One year later, he was transferred to Perkins because his erratic behavior could not be
controlled a Springfield. (1d., Ex. GW-4.) Mr. Williams remained at Perkins until being discharged to
acommunity placement operated by the Community Based Alternative and Initiatives resdentia
programin June 1996. (PIs’ Triad Ex. W-1A.)

Asareault of the accident, Mr. Williams has exhibited impaired intdlectud functioning, seizures,
hearing loss, cognitive deficits, an unsteady gait, and emotiond ingability. (Pls’ Trid Ex. W-2)) He
can be aggressve and sdf-injurious and exhibits ingppropriate sexud behavior, including public
masturbation, exposing himself, and kissing and grabbing femde staff. (Joseph Tr. 4/9/97 at 25; PIs’
Trid Ex. W-5; see dso Defs” Summ. of Evid. & 5.)

There was no testimony that Mr. Williams suffered physical injuries other than minor wounds
inflicted in dtercations, many of which heingtigated. (Pls” Trid Ex. W-35, W-46; see ds0 Defs!’
Summ. of Evid. a 31.) To control his aggressve behavior, Mr. Williams was placed in restraints while
a Perkins. (Pls” Trid Ex. W-30, W-35.) Apparently, Mr. Williams was not secluded because he
became sdlf-injurious during secluson. (Def.’s Trid Ex. G-21 a 5.) Mr. Williams was given severd
different medicationsto treat his physica alments, control his psychoss, and cam him. (As’ Trid Ex.

W-30; Defs.” Tria Ex. GW-3, GW-5, GW-6, GW-10; see ds0 Defs” Summ. of Evid. a 43.) In
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addition, the gaff developed a behavior management plan for him which involved redirecting Mr.
Williams to alow-gtimulus environment on occasions when he became agitated. (Briskin Tr. 4/3/97 a
132-33.) Mr. Williams dso attended an off-campus day program run by Developmenta Services
Group, Inc. beginning in June 1990. (PIs.” Tria Ex. W-31; Defs’ Trid Ex. GW-7 at 2))

In September 1989, afew months after his admission to Perkins, a staff member filed a
grievance with DHMH on behdf of Mr. Williams stating that Mr. Williams should not have been
admitted to Perkins because heis“DDA-NR and not mentdly ill.” (Pls” Trid Ex. W-49.) In response
to the grievance, the Unit Director wrote that Mr. Williams, “while assaultive at times, requires intensve
behavior modification [and] attention . . . This patient does not require max[imum] security
hospitdization.” (1d., Ex. W-19.) The resdent Grievance System Centrd Review Committee issued a
find ruling on the grievance on October 30, 1989. The committee did “not totally agree that the
transfer to [Perking] was ingppropriate.” (1d., Ex. W-20.) It stated that Mr. Williams s behavior could
be more effectively managed a Perkins, but acknowledged that “Mr. Williams could benefit from a
transfer to a highly structured, saff intensve, behavior modification program.” (1d.) It went on to state
that none of the MHA facilities were cagpable of providing that service, but that aplan of care had been
congtructed for Mr. Williams. That plan included evduating Mr. Williams for a day program and
“provid[ing] an individudly tallored community resdentid program.” (Id.) If he could not be placed in
the particular resdentia program specified, other placements would be explored. (1d.)

A planning session with DDA was held in January 1990 to discuss the services to be provided
to Mr. Williams. In the months that followed, Mr. Williams was evduated by DDA, and a search was

begun for aresidentid program for him. (1d., Ex. W-56.) Though specifics are not provided, Mr.
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Williams s records indicate both that continued hospitalization was ingppropriate for Mr. Williams and
that placement in a community facility was being sought actively beginning at thet time. (Pls” Pos-Trid
Reply, App. F-10; Defs” Summ. of Evid., App. G-11, App. H-11.) In Jduly 1993, DDA confirmed its
intention to fund a placement for Mr. Williams. (PIs” Trid Ex. W-9A.) In March 1994, abid was
made to provide residentia services for Mr. Williams at atwo-year cost of $250,773. (1d., Ex W-12.)
That proposa was rgected as overly expensive and potentidly unsafe. (1d.)

In July 1994, two providers submitted proposals to place Mr. Williams. (1d., Ex. W-47, W-
48.) The proposa submitted by the Developmental Services Groups was presented to the Maryland
Board of Public Works (“BPW”) for approvd, as required by state law, because it would cost more
than $100,000. (Id., Ex. W-28.) The BPW voted unanimoudly not to award the contract. (1d.; see
dsoid, Ex. W-42; Defs’” Trid Ex. GW-34.) A second BPW hearing was held in November 1994 at
which the Board again refused to award the contract, found Mr. Williams too dangerous for community
placement, and Stated that there were patients in more dire need of community placement. (Pls’ Post-
Trid Reply, App. F-10; Def.’s Summ. of Evid., App. G-11.)

Beginning in the summer of 1995, new medications lessened Mr. Williams s symptoms.
(Briskin Tr. 4/3/97 at 122-135.) In January 1996, Mr. Williams was presented to the Forensic Review
Board for input on placing him in the community. (1d. at 135-36.) The Board recommended
community placement. (Ps” Trid Ex. W-35.) Severd providers were consdering Mr. Williams & this
time. (Defs’ Trid Ex. GW-33 at 1.) Mr. Williamswas discharged in June 1996 to a community
placement operated by the Community Based Alternative and Initiatives resdentia program. (PIs’
Post-Tria Reply, App. F-10.)
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ANALYSS
|. Due Process
The standards gpplicable to the plaintiffs substantive due process clams have not changed
ggnificantly snce the court’s earlier opinion inthiscase. Indeed, the Supreme Court did not reach the
due process clam in Olmstead because neither lower court had done so. See Olmstead, 527 U.S. at

588, 119 S. Ct. at 2181. Thus, the touchstone for the court’s analysis remains Y oungberg v. Romeo,

457 U.S. 307, 102 S. Ct. 2452 (1982).

In Y oungberg, the Court addressed the substantive rights of a mentdly retarded individua who
was confined involuntarily to a state mental indtitution. Asthis court stated in its earlier opinion,
“[ulnder Y oungberg, the plaintiffsin this case possess substantive liberty interests that require the State
to provide adequately safe conditions, reasonable freedom from bodily restraint, and ‘minimally
adequate or reasonable training to ensure safety and freedom from undue restraint.””  Williams, 937 F.
Supp. a 526 (quoting Y oungberg, 457 U.S. at 319, 102 S.Ct. at 2460).1® To determine whether
those rights have been violated, the court must baance the plaintiffs “liberty interests againgt the
relevant state interests.” Y oungberg, 457 U.S. at 321, 102 S. Ct. at 2461. In so doing, the court must
ensure only “that professond judgment in fact was exercised. It isnot appropriate for the courts to
gpecify which of severd professonally acceptable choices should have been made.” 1d. (quoting

Romeo v. Y oungberg, 644 F.2d 147, 178 (3d Cir. 1980) (Seitz, C.J., concurring)). Long-term

trestment decisons “normaly should be made by persons with degreesin medicine or nurang” or other

18 |n Y oungberg, the State conceded a duty to provide “ adequate food, shdlter, clothing, and
medica care’ to patientsin amenta indtitution. 527 U.S. at 324, 102 S. Ct. at 2462.
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gopropriate training, and are “entitled to a presumption of correctness.” 1d. at 323-24 and n.30, 102
S. Ct. at 2462 and n.30.%°

As the Fourth Circuit noted, however, “[t]he decisions of the tregting professonas are not
conclusve,” and the opinions of experts at trid may be “relevant to whether the treating professonds

decisons substantialy departed from accepted standards.” Thomas S. v. Flaherty, 902 F.2d 250, 252

(4th Cir. 1990) (citation omitted).”® In Thomas S. IV, the court affirmed the district court’s conclusion
that class members were entitled to “minimaly adequeate habilitation in asetting minimally adeguate to
reduce sdlf-abuse and aggression” and determined that the lower court had set up an appropriate
process through which the class members needs would be evadluated by medicd professonds. |d. at
253-54 (emphasisin origind). Thus, to establish a condtitutiond violation, the plaintiffs must

demondirate that the State failed to provide conditions of “reasonable safety and freedom from physica

19 In the context of the training required, the Court stated that

the decison, if made by a professond, is presumptively vaid; liability may be imposad
only when the decision by the professond is such a substantia departure from
accepted professiona judgment, practice, or standards as to demondtrate that the
person responsible actudly did not base the decision on such a judgment.

Youngberg, 527 U.S. at 323, 102 S. Ct. at 2462. See dso Thomas S. v. Haherty, 902 F.2d 250, 252
(4th Cir. 1990) (applying this quotation to the determination generdly); Thomas S. v. Morrow, 781
F.2d 367, 375 (4th Cir. 1986) (same).

20 This case isthe fourth in the “Thomas S.” line of cases Thomas S. v. Morrow, 601 F. Supp.
1055 (W.D. N.C. 1984)(Thomas S. 1); Thomas S. v. Morrow, 781 F.2d 367 (4th Cir. 1986)(Thomas
S. 11); Thomas S. v. Haherty, 699 F. Supp. 1178 (W.D. N.C. 1988)(Thomas S. I11); and Thomas S.
v. Flaherty, 902 F.2d 250 (4th Cir. 1990)(Thomas S. IV).
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resraint,” and “minimally adequate or reasonable training to ensure safety and freedom from undue
restraint.” Youngberg, 457 U.S. at 319, 102 S. Ct. at 2459-60.%

The plaintiffs have argued that a set of tandards exigts for the treetment of patients with TBI or
NRDD. (Pls’ Pogt-Trid Br. at 55-58; PIs’ Pogt-Trid Reply at 64-67.) Their experts, Dr. Taylor and
Dr. Culotta, spent a significant amount of time at trid explaining those sandards and their origins.
(Taylor Tr. 9/9/96 at 41-45; Taylor Tr. 9/10/96 at 231-43; Culotta Tr. 10/21/96 at 25-33, 41-46, 73-
74.) Theplantiffs experts opined that these sandardsinclude “a highly structured, low stimulus
environment, aong with consistently implemented behaviord treatment services and Structured
activities” aswdl as“modification of and activities within the environment to facilitate skill development
..., Individuaized behavior programming, and trained and experienced individuas to interact with the
patient . ...” (Pls’ Post-Trid Br. a 56, 57-58; see dso PIs” Post-Tria Reply at 64-67; Taylor Tr.
9/9/96 at 41-45; Taylor Tr. 9/10/96 at 231-43; Culotta Tr. 10/21/96 at 25-33, 41-46, 73-74.)

In response, the defendants experts criticized the scientific articles cited by Dr. Taylor and Dr.

Culotta (Treilsman Tr. 3/5/97 at 337-41; Brandt Tr. 3/6/96 at 615-17; Janofsky Tr. 6/12/97 at 20-21;

21 Intheir reply to the plaintiffs pogt-tria brief, the defendants rely on City of Sacramento v.
Lewis, 523 U.S. 833, 118 S. Ct. 1708 (1998) for the proposition that a congtitutional violation
occurred only if they acted in an arbitrary manner or in away that shocks the conscience. (Defs’
Reply to Pls’ Post-Trid Br. at 10-11.) In that case, however, the Court analyzed the actions of a
police officer during a high-speed chase. 1t did mention Y oungberg, but did so in order to explain the
countervailing interests at work in that case which required the State to “take thought and make
reasonable provison for the patients welfare” City of Sacramento, 523 U.S. at 852 n.12, 118 S. Ct.
at 1719 n.12. Thus, the Court’s opinion does not ater the analysis under Y oungberg It does make
clear, however, that the focus of the court’s inquiry should be on whether the plaintiffs have proven that
the defendants' conduct was sufficiently arbitrary or egregious to deprive them of due process. |d. at
846-47,118 S. Ct. at 1716-17.
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Schretlen Tr. 6/23/97 at 31-33), and opined that standards of care had not been established in the
published literature. (Cassidy Tr. 12/11/96 at 39-41; Treisman Tr. 3/5/97 at 335; Brandt Tr. 3/6/97 at
598; Lyketsos Tr. 4/1/97 at 16; Janofsky Tr. 6/12/97 at 20-21; Schretlen Tr. 6/23/97 at 31.) Each
judged the sufficiency of care administered by the hospitas in accordance with his own clinica
experience, familiarity with trestment facilities, and the standards published for “other psychiatric
patient[s] who may have these kinds of problems.” (Lyketsos Tr. 4/1/97 at 16; Schretlen Tr. 6/23/97
at 33; Janofsky Tr. 6/12/97 at 20-21.)

From the testimony received & trid, it is clear that credible experts disagree about the
aufficiency of the trestment methods used in the State inditutions. On one Sde, the plaintiffs experts
would require more intendive environmenta management, functiond andyses, and behavior
management plans. In contrast, the defendants experts have advised that the state ingtitutions provided
consdered and flexible trestment for agroup of very difficult patients. The court is persuaded that the
defendants experts have presented the more reasonable gpproach. While many aspects of the
plantiffs experts recommendations are gppropriate to varying degreesin individud cases, the flexibility
supported by defendants experts has more credibility as abasis for evauating the care provided to the
representative plaintiffs. Accordingly, rather than describing a set of uniform trestment standards and
then determining whether the care adminigtered at the state indtitutions met those criteria, the court will
determine whether the treating professionals employed reasonable judgment in caring for these patients,
whether any of the treetment recommendations so deviated from ordinary care asto violate the
patients due process rights, and whether any failure to follow treatment recommendations resulted in a

conditutiond violation. Thisandyssis conducted below.
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Adequate Food, Shelter, Clothing, and Medical Care

There is no argument in this case that the food, shelter, or clothing provided by the Sate
hospitals was congtitutionally deficient. There was, however, testimony about the medica care received
by severd of the patients.

Firg, asaresult of her treetment with the neuroleptic drug Thorazine, Ms. Lentz developed
tardive dyskinesa. (Taylor Tr. 9/9/96 a 54.) Dr. Taylor testified that, dthough there was atime during
which treetment with Thorazine was gppropriate because Ms. Lentz exhibited psychoss, the treatment
should not have been administered continuoudy for 17 years. (Id. at 54-55.) Although he does not say
s0 explicitly, Dr. Taylor appearsto assert that the additiond and, in his opinion, unnecessary time during
which Ms. Lentz was prescribed Thorazine contributed to her tardive dyskinesia or to its severity.

The defendants’ expert, Dr. Cassidy, testified that the treating doctors were aware of the risk
and made a careful decison to prescribe Thorazine. (Cassdy Tr. 12/11/96 at 46-47.) Thereisno
question that Ms. Lentz exhibited symptoms of psychosis at the time the neuroleptic was prescribed
initidly, and Dr. Cassidy stated that therisk of tardive dyskinesiadid not preclude the use of Thorazine.
(Id. at 47, 127.) Neuroleptic drugs that do not carry the risk of tardive dyskinesa have only been
developed relatively recently and, therefore, were unavailable at the time Ms. Lentz was prescribed
Thorazine. (1d. a 45.) Dr. Cassidy stated further that the appropriateness of the time frame during
which Thorazine was used was difficult to evaluate because it was unclear precisdy when Ms. Lentz
exhibited psychotic symptoms. (1d. at 47, 127-28.) Hetestified, however, that patients can develop

tardive dyskinesia after usng Thorazine for only afew months. (Id. at 128.)
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The experts agree that the initid prescription of Thorazine was agppropriate, notwithstanding the
risk of tardive dyskinesa. Dr. Cassdy’ stestimony, and the evidence from the record, (Defs” Trid Ex.
G-14, ML-20 at 2, ML-23 at 3, ML-27, ML-51 a 2, 5, 18, 22-23), show that the treating
professonas were aware of therisk that Ms. Lentz would develop tardive dyskinesa and exercised
their judgment in continuing her treatment with anti-psychotic medications. Accordingly, the court finds
no condtitutiona violation.

Second, Dr. Taylor stated that treating Mr. Pollard with neuroleptics and benzodiazepines
initialy was ingppropriate because it may have impaired his recovery by inhibiting production of the
neurotransmitter dopamine. (Taylor Tr. 9/9/96 at 79-80.) He based that conclusion, however, on
anima sudies and admitted that evidence that these drugs inhibit dopamine production “in the human
daa. . .isvery tenuous” (Id. a 80.) Moreover, the defendants expert, Dr. Treilsman, testified that,
athough “[y]ou probably wouldn't idedlly choose a benzodiazepine,” it was used gppropriately when
other medications did not control Mr. Pollard’s seizure disorder, and that Mr. Pollard seemed to have a
good responsetoit. (Treisman Tr. 3/5/97 at 387.) Further, he Sated that, dthough “[p]eople dways
have grest trepidation about usng” neuroleptics like Hadol and Mdlaril because they inhibit dopamine
production, they are the only drugs “that have been proven in studies to have benefit in |abile and
agitated patients over achronic period of time.” (Id. a 388.) Other than the anima studieshe
referenced, Dr. Taylor provided no evidence that the use of those drugs was unacceptable generdly or
ingppropriate in Mr. Pollard’ s case specificaly. Further, the court agreeswith Dr. Treilsman’s
assessment that Mr. Pollard’ s doctors appropriately had * discussed the risks and issues’ of using

neuroleptics and prescribed them after careful consideration. (1d.)
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Similarly, Dr. Culotta stated that to maximize his recovery from the head injury, Mr. Pollard
should have been discharged to a rehabilitation center immediately following his admisson to
Springfield. (Culotta Tr. 10/22/96 at 136-37.) There was asignificant question, however, whether Mr.
Pollard’ s symptoms were attributable to his head injury or Wernicke-Karsakoff Syndrome. (Defs!’
Trid Ex. G-6 a 30.) Moreover, even if he had exhibited symptoms of TBI, it is not clear that he would
have benefitted from rehabilitation or further testing. (Treisman Tr. 3/5/97 at 388-90.) Finaly, when
he was admitted to Springfield, Mr. Pollard suffered from tuberculosis which required extensive
trestment at Springfield. (Id. at 386.) Thus, the court finds no condtitutiona violation in the medica
treatment or medications given to Mr. Pollard.

Although the plaintiffs do not raise specific arguments based on the medica care received by
the other patients, Dr. Taylor did State that the need for PRN medications would have been lowered if
the hospital environments had been more effectively managed. (Taylor Tr. 9/10/96 at 121.)% That
assessment does not rise to the level of a condtitutional violation. Further, the defendants produced
expert tesimony explaining that each of the named plaintiffs recelved medicd care pursuant to the
congdered judgment of treating professonds. (See, eg., Triesman Tr. 3/5/97 a 349 (re: Mr. Karn),
385-86 (re: Mr. Pollard), 401 (re: Mr. Puffinberger); Lyketsos Tr. 4/1/97 at 21-24 (re: Ms. Jackson);
Janofsky Tr. 6/12/97 at 24 (re: Mr. Trail); Schretlen Tr. 6/23/97 at 59 (re: Mr. Chance), 68-74 (re:

Mr. Biggs), 86 (re: Ms. Kemble); Brandt Tr. 3/6/97 at 601-05 (re: Mr. Cullen); Cassidy Tr. 12/11/96

22 “‘PRN’ in prescriptions is an abbreviation for pro re nata, a L atin phrase meaning ‘as
needed.” Thetimes of adminigtration are determined by the needs of the patient.” MosBY’'SMEDICAL
& NURSING DICTIONARY 888 (1983).
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at 46-47 (re: Ms. Lentz); Joseph Tr. 4/9/97 at 27 (re: Mr. Williams).) Dr. Cassidy asserted that the
“medication management was quite conservative . . . there was a very conscious atempt, | believe, on
the part of the psychiatrist[s] . . . to use as few medications as possble at relatively low doses.”
(Cassidy Tr. 12/11/96 at 43-44.) Accordingly, the court finds that the medical treatment received by

the representative plaintiffs met the minimum congtitutiond criteria

Safety

Under Y oungberg, the State “ has the unquestioned duty to provide reasonable safety for dl
resdents and personnel within theinditution.” Y oungberg, 457 U.S. at 324, 102 S. Ct. at 2462. As
defined by the lower court in Thomas S. 111, that liberty interest “encompasses reasonable protection
from aggression by others, protection from self-abuse which can be prevented, and the proper use of
basi ¢ adaptive equipment and techniques to reduce the risk of physica deterioration....” 699 F.
Supp. at 1200.

In support of their contention that the plaintiffs were not kept reasonably safe, the plaintiffs do
not argue that the State failed to use professond judgment in providing a safe environment. Rather,
they contend that the patients were not kept reasonably safe because the hospitals could not provide an
gopropriate environment or level of supervison to prevent the plaintiffs from assaulting others, engaging
in harmful behavior, or faling. The argument was presented in this manner both in the plaintiffs papers
and at trid. (See PIs’ Post-Tria Br. at 59-60; PIs” Post-Trid Reply at 69-71.) Dr. Taylor testified
that the patients suffered injuries as aresult of the hospita environments because chaotic surroundings

caused themto act out. (Taylor Tr. 9/9/96 at 43-45, 75-76.) He stated further that the hospital
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environment “isinsufficient and promotes — and lends itsdf to recurrent episodes of agitation and
aggression .. . .”, (1d. a 86), and that more staff was needed to supervise the patients. (1d. at 59.)

Similarly, Dr. Culotta testified that the chaotic environments in the state hospita's subjected the
plaintiffs to an unacceptable risk of harm because they were ingppropriately managed for TBI patients.
(CulottaTr. 10/21/96 at 16.) Further, asaresult of what he perceived as inadequate behaviora
management plans and thergpeutic activities, Dr. Culotta found that the plaintiffs were subject to harm in
the form of assaullts, in addition to seclusion and loss of dignity. (Culotta Tr. 10/22/96 at 108.) Findly,
Dr. Scott testified that keeping Mr. Williams a Perkins after he was ready for discharge subjected him
to “avery red risk of physical injury.” (Scott Tr. 9/12/96 a 41-42.) He dso acknowledged, however,
that the risk was not redlized and that Mr. Williams did not suffer any serious injuries while a Perkins.
(ld)

In addition, the plaintiffs have provided evidence of injuries suffered by the patients while they
were hospitalized. These injuries are described in the earlier general background section for each
patient. Inther post-trid brief, however, the plaintiffs make specific arguments about the injuries
auffered by severd of the patients. First, they sate that Ms. Lentz was assaulted frequently and
suffered “lacerations requiring sutures, a fractured finger, scratches, bruises and aorasions, a bloodied
nose, a shoulder fracture, and aright hip fracture. . . .” (PIs” Post-Trid Br. a 71-72.) Apparently,
she was assaulted after stedling belongings from other patients. The plaintiffs argue, however, that those
gealing impulses could have been better controlled, thereby reducing the number of times Ms. Lentz

was assaulted, if the environment at Springfied had been managed more effectively. (1d. at 72; Taylor
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Tr. 9/9/96 at 51-52.)2 Similarly, the plaintiffs argue that the patients sdlf-injurious behavior, such as
Ms. Kembl€ srectal digging and Ms. Jackson's “sexudlly ingppropriate behavior,” could have been
lessened by more effective management of the hospitd environment and increased supervison. (PIs’
Post-Tria Br. at 73-75.)

It istrue, and unfortunate, that the representative plaintiffs suffered injuries while they were
hospitalized. Those injuries, however, do not necessarily indicate a congtitutional violation. Neither isa
congtitutiond violation indicated by proof that the hospitals could have managed the environment more
effectively to reduce those injuries or that the plaintiffs suffered fewer injuries in community placements.
Rather, to prove a congtitutiona violation, the plaintiffs must show that the State abdicated its

respong bility to “take thought and make reasonable provison for [their] welfare” City of Sacramento,

523 U.S. a 852n.12, 118 S. Ct. at 1719 n.12. The plaintiffs cannot meet that standard.

The defendants expert, Dr. Treilsman, testified at trid that

everybody makes mistakes handling difficult patients. There arefdlsin every hospitd |

have ever been affiliated with and every place| visted. There are dso redrictions

placed on patients. Y ou can't know if you are too redtrictive unless somebody fdls

down. You can't know if you are not restrictive enough unless someone falls down.
(Treisman Tr. 3/5/97 at 415-16.) Similarly, Dr. Brandt testified that treatment methods are “dways a
ba ance, abaance of dlowing the patient to engage in as norma alife as possible and keeping them

safe” (Brandt Tr. 3/6/97 at 602.) Likewise, Dr. Janofsky stated that the hospitals have to balance

23 Inthis section, the plaintiffs aso list ingtancesin which Mr. Cullen, Ms. Jackson, and Mr.
Williams were assaulted, but do not make any separate argument based on those occurrences. (PIs!’
Post-Trid Br. at 72-73.)
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“the need to contain Mr. Trall to keep him safe, to keegp him from hurting others, with the need for
safety and security.” (Janofsky Tr. 6/12/97 at 27.)

Those experts also dated that, in their opinions, the hospitals had considered the relevant
factors and struck an appropriate balance. Dr. Treisman stated that Mr. Karn was “kept reasonably
safe’ and that, dthough one could disagree with the balance that was struck between safety and
freedom, it “was congdered, thoughtful and reevaluated regularly.” (Treisman Tr. 3/5/97 a 361-62.)
He dso stated that Mr. Pollard was kept “very” safein the hospitdl. (1d. a 391.) Smilarly, Dr.
Janofsky opined that Mr. Trall was kept “extremdy safe’ and that the Perkins “ staff did an incredible
job in minimizing other patients risk from Mr. Trail and . . . hdping Mr. Trall maintain hisdignity . ...
(Janofsky Tr. 6/12/97 at 28, 30.) Dr. Brandt testified that the balance struck between freedom and
safety for Mr. Cullen was appropriate, and re-evauated regularly. (Brandt Tr. 3/6/97 at 603.)
Additionally, Dr. Schretlen stated that Mr. Chance, Mr. Biggs, and Ms. Kemble were kept reasonably
safe, (Schretlen Tr. 6/23/97 at 58-59, 72, 86), and Dr. Cassidy testified that he saw nothing unusual
about the number of injuries suffered by the plaintiffs. (Cassidy Tr. 12/11/96 at 67-68.) All of those
experts were credible, well-qudified, and supported their opinions persuasively.

Thus, the defendants have shown that the decisons regarding the patients safety were made
after careful congderation and based on the recommendations of hospital staff. The plaintiffs have not
shown that these decisions resulted in conditions that were so unsafe as to violate their due process
rights. The fact that safer conditions might exist e sewhere does not render the state hospita's
condtitutiondly deficient. Accordingly, the court finds no violation of the plaintiffs' due processright to

be kept reasonably safe.
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Reasonable Freedom from Bodily Restraint

Under Y oungberg, the State “may not restrain residents except when and to the extent
professona judgment deemsthis necessary to assure. . . safety or to provide needed training.”
Youngberg, 457 U.S. at 324, 102 S. Ct. a 2462. In addition to mechanical restraints, such astying or
strapping a person to a bed or chair, the restriction on unnecessary restraint may extend to seclusionsin
a“quiet room” and chemicd redtraints in which patients are sedated regularly rather than treated. See,
eg., Thomas S. I11, 699 F. Supp. at 1188-89.

It is undisputed that the hospitals used mechanical restraints to control many of the patients
when they became overly agitated, to protect them from themsdves, and to prevent them from harming
other patients. As described above, Mr. Chance, Ms. Jackson, Ms. Kemble, Ms. Lentz, Mr. Trail,
and Mr. Williams were subjected to 2- or 4-point restraints a times during their tenures in the state
hospitals. In addition, Mr. Puffinberger and Ms. Kemble were restrained using a geri-chair and posey
vest to prevent them from harming themsdves. (Seeid.) Findly, dmos dl of the named plaintiffs were
secluded, in varying frequencies and for varying lengths of time, as aform of behavior modification.
(id.)

The plaintiffs argue that restraints and seclusion were ingppropriate for these patients because
they were used to the exclusion of other treetment options. Dr. Taylor testified that usng secluson and
restraint without devel oping other management techniques congtituted alack of professona judgment.
(Taylor Tr. 9/9/96 a 94.) He did not, however, analyze the specific instances in which restraints or
seclusion were used to determine their appropriateness. (Id.) Smilarly, Dr. Culotta criticized the use

of restraints and secluson for Mr. Biggs (Culotta Tr. 10/21/96 at 65-66; Culotta Tr. 10/22/96 a 115-
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16), Ms. Lentz (id. at 115-16), Mr. Puffinberger (id. at 117-18), Mr. Cullen (id. at 119), and Ms.
Kemble (id. at 121-125). He claimed that the restraints were ingppropriate because they did not
“dlow the patient to learn some adaptive skill” and because they were “ often used prior to attempting a
lessredtrictive technique” (Id. at 116.)

Dr. Culotta also testified about the treatment received by Ms. Lentz when she wasfirst
hospitdized. Because they were unable to control her compulsive steding, the hospitd gaff put Ms.
Lentz in mitten restraints for Sx hours every time she stole. (Culotta Tr. 10/21/96 at 56-58; PIs.” Trid
Ex. L-37.) When that proved ineffective, the staff began tying her wrists to a hip bt for six hours each
time shestole. (Culotta Tr. 10/21/96 at 58; Pls’” Tria Ex. L-38.) Dr. Culotta stated that the use of
mittens and hand restraints for Ms. Lentz, in addition to the geri-chair and posey vest for Mr.
Puffinberger and the stationary chair for Mr. Biggs, violated Maryland regulations because they were
used “asamode or course of treatment.” (CulottaTr. 10/22/96 at 116.) The evidence shows,
however, that Ms. Lentz was not placed in mitten or wrist restraints before 1986 or after 1988.
(CulottaTr. 10/22/96 at 248; Defs” Summ. of Evid. a 40.) Thus, the use of those restraints was
discontinued more than six years before this lawsuit was filed, and there is no evidence that the hospitas
intended to subject Ms. Lentz to them again. Moreover, the regulations to which Dr. Culotta referred
were not enacted until 1993. (Culotta Tr. 10/22/96 at 249; Defs.” Tria Ex. G-2; Mb. ReGs. CODE tit.
10, subt. 21, ch. 12 (2001).)

In addition, when Mr. Biggs was confined to the stationary chair during “time outs” he was not

physicaly restrained and could stand up if he chose. (Meade Tr. 4/8/97 a 34-35; Schretlen Tr.
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6/23/97 at 136-37.)** No seclusion or restraint was necessary to control Mr. Biggs. (Schretlen Tr.
6/23/97 a 70.) Dr. Schretlen testified that the chair “was a creative kind of solution because they were
ableto avoid secluding him and avoid restraining him in other ways. . . . He never struggled to go St in
the stationary chair. Hedidn't mindit....” (Id. a 71.) Thus, the Sationary chair reflected the
consdered judgment of the trestment staff as away to avoid secluson and restraint of Mr. Biggs.

Dr. Treisman acknowledged that the geri-chair and posey vest were aform of restraint for Mr.
Puffinberger. (Treisman Tr. 3/5/97 at 403.) Those restraints, however, were used to protect Mr.
Puffinberger from hurting himself by trying to get up, and to protect the other patients from being run
over or rammed by Mr. Puffinberger when hewasin awhedchair. (1d. at 401-05.) Dr. Culotta
agreed that the use of the geri-chair and posey vest was gppropriate initialy, but sated that “the
prolonged use. . . congtituted aform of ingppropriate restraint.” (Culotta Tr. 10/22/96 at 240.)
Conversdly, Dr. Treilsman testified that the risks and benefits were considered gppropriately in
determining that Mr. Puffinberger should be kept in the chair and vest. (Treisman Tr. 3/5/97 at 405.)
He dtated that, as dternatives to the posey vest and geri-chair, the hospital could have kept Mr.
Puffinberger safe by keeping him in 6-point restraints continuoudy or surrounding him by staff on four
ddesat dl times. (Id. a 401, 405.) The chair and vests were preferable, according to Dr. Treisman,
because they dlowed him freedom to move hisarmsand legs. (Id. at 404.) In sum, the geri-chair and

posey vest struck an appropriate baance between “restraint and safety.” (1d. at 405; see ds0 Cassidy

24 According to Dr. Schretlen, the stationary chair was “[€]ssentialy awheelchair without
wheds, and it was sort of right in the middle of the unit, it wasn't secluson but, they would have him
sested there and he would usudly calm down pretty quickly.” (Schretlen Tr. 6/23/97 at 70.)
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Tr. 12/11/96 at 69.) The court agrees with this assessment and concludes that the plaintiffs have not
shown that the restraints used with Mr. Puffinberger violated his due processrights.

Similarly, the defendants produced expert testimony proving that the seclusons and restraints
used for the other representative plaintiffs were based on appropriate professiona judgment. Dr.
Cassdy tedtified that the staff a the hospitals he vigited “ spent alot of time thinking about” the restraints
used on the patients. (Cassidy Tr. 12/11/96 at 68-69.) He also stated that it was appropriate to keep
Mr. Chance restrained for longer periods of time than the TBI patients because he could understand
why hewas being restrained. (1d. a 58-60.) Similarly, Mr. Cullen could be restrained for longer
periods of timeif he remained agitated. (Id. at 61.) He found no examples of restraints or seclusion
being used as aform of punishment. (1d. at 65.)

Dr. Trelsman testified that the restraints and seclusons were appropriate for Mr. Karn and Mr.
Pollard. (Treisman Tr. 3/5/97 at 369-70, 392-93.) He stated that, unlike hospitalsin other states with
which he was familiar, neither restraints nor seclusons were used to dlow the saff time away from the
patients, they were used only when necessary to cam the patients. (Id. at 369-70.) Dr. Janofsky
testified that the staff “did an incredible job™ with Mr. Trall and that the seclusions and restraints used
were both necessary and appropriate. (Janofsky Tr. 6/12/97 at 30, 40.) Dr. Schretlen stated that the
restraints and seclusions used for Mr. Chance were gppropriate and were used only to keep him cam
and safe and to prevent him from harming other patients. (Schretlen Tr. 6/23/97 at 52-55.) He dso
testified that the restraints used with Ms. Kemble were gppropriate and diminished over time as her
behavior improved. (Id. at 83.) Dr. Brandt testified that an appropriate balance was struck in the

treatment of Mr. Cullen and that he was checked regularly when secluded. (Brandt Tr. 3/6/97 at 603,
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610.) Findly, Dr. Lyketsos testified that the seclusons and quiet room employed with Ms. Jackson
“were gppropriate as part of the balance . . . between harm avoidance or harm reduction and
freedom.” (Lyketsos Tr. 4/1/97 at 32-33.)

The plaintiffs have not proven that the State did not appropriately rely on the recommendations
of the hospita doctorsin secluding or restraining the patients. Nor hasit shown that the
recommendations substantialy deviated from any accepted standards. Rather, the defendants’ experts
have shown that restraints and seclusion were used as necessary to calm or protect the patients or other
residents.

Findly, in their pogt-trid brief, the plantiffs argue that the hospitals used chemical restraints by
relying too heavily on PRN medications instead of gppropriate environmental or behaviora intervention.
(Pls’ Post-Trid Br. a 79-80.) Dr. Taylor tetified that the patients would have needed less PRN
medication if the hospital environment had been managed more appropriately. (Taylor Tr. 9/10/96 at
12)) Dr. Cassdy tedtified, however, that chemicdl restraint generdly involves the use of avery sedating
anti-psychotic medication, such as Thorazine, to subdue the patient or put him to deep. (Cassdy Tr.
12/11/96 & 66-67.) He stated that, generdly, chemicd restraints are given intravenoudy and againgt
the patient’swill. (1d. & 67.) Inthiscase, mos of the patients were given Ativan or asmilar
medication oraly on an as-needed basis when they became overly agitated. (1d. at 66-67.) Even
assuming that excessive use of ord medications could amount to chemicd restraint, the court finds that
the use of PRN medication reflected in the plaintiffs records does not rise to the level of a congtitutiond

violation.
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Minimally Adequate or Reasonable Training
Under Y oungberg, the State is required to provide the plaintiffs “ such training as an gppropriate
professond would consder reasonable to ensure [their] safety and to facilitate [their] ability to function

free from bodily restraints” Y oungberg, 457 U.S. at 324, 102 S. Ct. at 2462. See also Thomas S. |1,

781 F.2d at 374-75 (citing Y oungberg for the proposition that the required leve of training is based on
the condtitutiona right being protected). In this case, the training, or “habilitation” sought by the
plaintiffs encompasses activities and thergpies, aswell as behavior management plans that they claim
were reguired to help manage and improve their behaviors®®

The plaintiffs experts argued extensively that the thergpies, activities, and management plans
available for the plaintiffs were inadequate. In addition, they claimed that the hospita environment
samply was too noisy and chaotic to offer gppropriate treatment to these patients. According to Dr.
Taylor, the “fundamenta” problem with the hospitals was that the environments were not managed in a
way to mitigate the TBI-induced behaviors. (Taylor Tr. 9/9/96 at 44-45.) He testified that patients
with TBI could not adapt to the hospital environments and, accordingly, could not improve their
behaviors. (Id. at 47-52.) In his opinion, the hospitals were too disorganized and noisy to treat

patients with TBI appropriatedly. (1d. at 65-66.) Similarly, Dr. Culotta testified that “the patients were

25 “‘Habilitation’ isthe process of helping a person with mentd retardation to acquire needed
sf-care Kills. Theterm refers specificaly to the needs of mentaly retarded individuals” Thomas S,
111, 699 F. Supp. at 1192 (citing Youngberg, 457 U.S. at 309 n.1, 102 S. Ct. at 2454 n.1). Seedso
Md. Code Ann., Hedth-Generd 8 7-101(i) (2000) (defining habilitation in the context of
developmentally disabled patients). Technically, therefore, the term may be used inappropriately in this
case as mentally retarded patients have been excluded from the suit. Because it gppearsin the
plantiffs briefs, however, the court will use the term in the manner in which the plaintiffs employ it.
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ingppropriately hospitalized in an overly redirictive environment, not designed to meet the needs of
individuals with neurobehaviorad disorders or braininjury.” (CulottaTr. 10/21/96 at 16; seedsoid. a
75-76.) Additionaly, both Dr. Taylor and Dr. Culotta stated that the patients were provided an
insufficient number of structured activities to help mitigate their behaviors. (Taylor Tr. 9/9/96 at 69-70;
Culotta Tr. 10/21/96 at 74-75; Culotta Tr. 10/22/96 at 96-97, 101.)

Both Dr. Taylor and Dr. Culotta also testified that the trestment standards required the hospital
to design a behavior management plan for each patient. Dr. Taylor Stated that thefirst sepin
developing such aplan was a*“functiond andyss’ in which the trestment team developed an
understanding of the patient’s behavior and the environmenta stimuli that caused and maintained it.
(Taylor Tr. 9/9/96 at 71.) Once the functiona analyss was conducted, Dr. Taylor stated that the
treatment team should have developed an gppropriate behavior management plan to address those
behaviors. (Id. at 72.) Dr. Culotta echoed thistestimony. (CulottaTr. 10/21/96 at 42-44.) He aso
dated that the god of abehavior management plan is to diminish negative behaviors and develop a
patient’s skills, thereby diminishing the harm to the patient and increasing his “repertoire and control.”
(1d)*

Dr. Taylor testified that afew of the patients had functional analyses and that there were severd

instances “in which a behaviora management plan was offered up and implemented to some extent,

26 Asthe term was used by the expertsin this case, a behavior management plan, or behavior
modification program, is atool which may be used to help correct or mitigate patients behaviors. It
usudly involves a token economy whereby the patient is rewarded, for example with a cigarette, for
good behavior. (Janofsky Tr. 6/12/97 at 37, 73.) A behavior management plan may be part of the
hospitd’ sindividud treatment plan for a particular patient.
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but” those plans were not implemented consistently. (Taylor Tr. 9/9/96 at 56, 72-73.) Smilaly, Dr.
Culotta testified that none of the patients he evaluated had a functiond analysis and that the behavior
management plans “were either absent or inadequately developed.” (Culotta Tr. 10/21/96 at 44, 46.)
Specificaly, he stated that Mr. Cullen and Mr. Pollard did not have behavior management plans but
needed them, (id. at 46, 52-53), and that the behavior management plans implemented for Ms. Jackson
and Ms. Lentz were inadequate. (1d. at 54-56; Culotta Tr. 10/22/96 at 103.)

The defendants experts do not agree with those assessments. First, they disagreed that the
hospitals were too chaotic or noisy to effectively manage TBI patients. Dr. Trelsman stated that the
hospitd is “quite structured” and well managed. (Treisman Tr. 3/5/97 a 360-61.) Dr. Cassdy stated
that the hospitds were “clean [and] well kept . . . . By and large the patients were engaged in activities.
The staff were out with the patients. . . . The staff genuinely cared for theseindividuds.” (Cassdy Tr.
12/11/96 a 50-51.) He further asserted that the hospitals were not chaotic and ranked “as some of the
best | have ever beenin.” (1d. at 52.) Dr. Janofsky a0 testified that the hospital environment was not
chaotic and that, dthough Perkins could be noisy at times, the noise was not a problem for Mr. Trall.
(Janofsky Tr. 6/12/97 at 27-28.) Findly, Dr. Brandt testified that the hospital was not noisy, chaotic,
or overly crowded. (Brandt Tr. 3/6/97 at 600.)

The defendants experts dso disagreed that forma behavior management plans are required for
these patients. Dr. Joseph Stated that behavior management plans are not necessary because patients
with TBI may not be able to learn in that way. (Joseph Tr. 4/9/97 at 34; see dso Defs’” Summ. of
Evid. at 44-45.) Smilarly, Dr. Cassdy testified that having behavior management plans for a group of
patients like this one
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would be relatively uncommon. Because token economies involve or require the ability

of the patient to be aware that the token is representative of something else. And for

patients that are Sgnificantly encephaopathic, . . . the token has no meaning for them

whatsoever. And as a consequence of that, you can give them tokens al day and night,

and it has absolutely no relevance to them because they can’t remember that they are

tied to a backup reinforcer.

(Cassidy Tr. 12/11/96 at 91.) Thus, because many TBI patients might not be able understand a token
economy, a behavior management plan would not help them control their behaviors. Many of the
NRDD patients, such as Mr. Trail, on the other hand, could learn behaviors. (Janofsky Tr. 6/12/97 at
35-38.) According to Dr. Janofsky, a behavior management plan might be helpful for those patients
and, indeed, a plan was implemented for Mr. Trail. (1d.)

Further, Dr. Lyketsos testified that, athough it might not help, a behavior management plan
might be tried in the spirit of “thergpeutic optimism.” (Lyketsos Tr. 4/1/97 at 21.) Specificdly, he
stated:

| think thergpeutic optimism, which istry everything you can with someone like this, is

very appropriate. | think thisistheway to doit. Thereisnot enough scientific research

to tel you what to do, o you have to practice it very much like an art, and you try

pretty much everything that is safe to try after you discuss it with the patient and they

have a sense of why you are doing things and what you are doing.

(Id.) Thus, though behavior management plans might be tried, they were not required to afford these
patients condtitutionaly sufficient training.

Moreover, the hospitals developed individua trestment plans for each of the plaintiffs, and
some of those programs included behavior management plans. (Cassidy Tr. 12/11/96 at 88-89; see
adso Defs” Summ. of Evid. a 45.) Theindividud treatment plans addressed the patients behavior,

activities, and gods, and in many cases, resembled specific behavior management plans. (Defs’
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Summ. of Evid. at 45-46.) AsDr. Treisman testified, those plans “are designed to improve their quaity
of life, function, longevity, something that would be missed in a place that Smply stuck patients away,
which unfortunately in many saesisal that isavalaodleto patients” (Treisman Tr. 3/5/97 at 473.)

Dr. Treisman dso tedtified that Springfield was managing Mr. Karn's behavior gppropriately,
and providing appropriate structure for Mr. Pollard and Mr. Puffinberger. (1d. at 346, 365-66, 398,
407-08.) Dr. Lyketsos stated that Springfield “had in place afairly sophisticated trestment plan” for
Ms. Jackson. (Lyketsos Tr. 4/1/97 at 19.) Dr. Schretlen stated that the treatment plan for Mr. Chance
was appropriate and that his doctors “did just such amarveous job with this young man.” (Schretlen
Tr. 6/23/97 at 48, 55-56.) He a0 tedtified that there were appropriate management plans for Mr.
Biggsand Ms. Kemble. (Id. at 70, 82.) Dr. Brandt stated that Mr. Cullen received appropriate
treatment at the hospital. (Brandt Tr. 3/6/97 at 605.)

Thus, the fact that behavior management plans were not included in the treetment plan for each
of the plaintiffs or were not implemented effectively in each case, does not render the training or
habilitation offered by the hospitd's condtitutiondly deficient. The plaintiffs cannot establish that the
percaived lack of training prevented them from being kept reasonably safe or free from unnecessary
resraint. Again, thefact that a behavior management plan might have made improvementsin the
behavior of one or more of the patients does not establish a congtitutiona deprivation.

Similarly, the plaintiffs have not established that the therapies and activities provided by the
hospitals were s0 lacking as to violate their due processrights. Each of the plaintiffswasinvolved in a
number of activities at the hospitals, and the defendants experts testified that these activities were

managed appropriatey. (See Treisman Tr. 3/5/97 at 371 (re: Karn), 394 (re: Pollard), 407-08 (re:
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Puffinberger); Lyketsos Tr., 4/1/97 at 33-34 (re: Jackson); Schretlen Tr. 6/23/97 at 58 (re: Chance),
84 (re. Kemble); Brandt Tr. 3/6/97 at 611 (re: Cullen).) The fact that more activities might have been
provided if additiond funding were available does not render those currently provided congtitutionaly
deficient. Accordingly, the court finds no due process violation.

In addition, the plaintiffs clam that the Saff at the state hospitals lacked the necessary training
and experience to provide proper treatment for TBI patients. Although staff training was not discussed
in Y oungberg, the plaintiffs derive this requirement from the satement in Thomas S. 111 that “[p]roperly
trained saff are a'so a prerequidte to providing developmenta habilitation.” 699 F. Supp. a 1192.
The court need not decide whether this requirement, which was established in the context of a class of
mentaly retarded patients, is gpplicable equaly to the class of TBI and NRDD patientsin this case.?’
Rather, assuming that properly trained staff are required, the court finds that the plaintiffs have not
proven a condtitutiond violation.

Dr. Culottatedtified that “there were severe inadequacies in the training and experience of staff
members providing services for TBI patients.” (CulottaTr. 10/21/96 at 33.) For the* professond”
gaff, Dr. Culotta gated that “the minimaly adequate . . . leve of training would include some formal
course work at auniversity level, attendance at seminars. . ., and some sort of . . . supervised

experiencein treating and managing patients with brain injury.” (1d. at 32.) For “nonprofessond” gtaff,

27 The digtinction may be important because the experts disagreed whether, and for how long
after the injury was suffered, patients with TBI can recover or “learn” new behaviors. (See, eq.,
Culotta Tr. 10/22/96 at 154-56; Cassdy Tr. 12/11/96 at 88-89.) If the patients cannot improve their
behaviors, alower leve of expertise may be required to care for them than is necessary to treat
mentally retarded patients.
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an extensve orientation and supervised training would suffice. (1d. at 32-33.) He stated that this
training is necessary because TBI patients need “a different level of treatment, a different gpproach to
their environment, and have vaglly different etiologiesto their behaviora disorders’ than other mentaly
il patients. (Id. at 35.) He met with hospitd staff who told him that their training had been inadequate.
(Id. at 36-40.) When asked about the training that was provided by the hospitals, Dr. Culotta stated
that

it was inadequate in part because of its limited amount of time for the seminars. . . .

Smply isolated lectures like that doesn't condtitute in my opinion minimally acceptable

training to treat patientswith abrain injury. The training provided no follow-up,

mentorship, preceptorship . . . . It provided no relationship with consulting

professonds.

(Id. & 41.) Dr. Culottadid not know the leve of training received by the staff at the community
placements. (Culotta Tr. 10/22/96 at 219-20.)

Further, Dr. Taylor testified that the saff treating the patients did not “possess.. . . sufficient
training . . . nor expertise. . . to give adequate treatment . . . .” (Taylor Tr. 9/9/96 at 28.)

The defendants experts refuted this criticism.  Dr. Janofsky testified that the Perkins staff “are
the red expertsin taking care of folks with violent behaviors . . . and persons suffering with menta
disorders. . . inacaring and thergpeutic way, and that was certainly true with Mr. Trail’ s saff.”
(Janofsky Tr. 6/12/97 at 44.) He found the training and planning for Mr. Trall’s care appropriate. (1d.
a 45-46.) Similarly, Dr. Lyketsos stated that

date hospitd saff and environments have had the most experience in taking care of

these particular patients. So | think the leve of training is quite adequate. In many

casesit’s better than anybody €l se has smply because they have had the experience
with these very difficult patients.
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(Lyketsos Tr. 4/1/97 a 35.) With respect to Ms. Jackson, he testified that patients like her “have been
around for awhile. . . and essentidly they have been in the state hospitals . . . And these are the Saff
members who have been taking care of these patients. They do agood job at it. They have the most
experiencewithit.” (1d. at 34.) Dr. Brandt opined that the hospital staff had the appropriate expertise
to treat Mr. Cullen based on their past experience with difficult patients. (Brandt Tr. 3/6/97 at 612.)

Both Dr. Brandt and Dr. Schretlen acknowledged that some members of hospita staff may
have fdt that they needed more training. (Brandt Tr. 3/6/97 at 612-13; Schretlen Tr. 6/23/97 at 73.)
Both, however, dso stated that the staff members were more competent than, perhaps, they thought.
Dr. Schretlen tetified that, in his opinion, the staff did not fed that “they were as quaified to provide
thecareas. . . they were” (Schretlen Tr. 6/23/97 a 73.) Although the staff members apparently
thought that there “was some expertise out there that they didn’t have that would enable them to
provide better care,” no such expertise existed. (Id.) Similarly, Dr. Brandt testified that some of the
daff “believed that they were not as expert or as skilled asthey were. | think they assumed that thereis
thiswedlth of expertise out there that they didn’'t have. And they redly do. They know what they are
doing.” (Brandt Tr. 3/6/97 at 613.) Findly, Dr. Lyketsos testified that, dthough much of the staff did
not have specific training in managing patients with TBI, that lack of training did not adversdy affect
their care for Ms. Jackson. (Lyketsos Tr. 4/1/97 at 34-35.)

Based on that testimony, the court cannot find that the staffs at the state hospitals were so
undertrained as to deprive the patients of their due processrights. Even if additiond training would

have benefitted the staff members and patients in some way, that fallure does not rise to the level of a
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congtitutiona deprivation, because the plaintiffs have not shown that it prevented the hospital staff from

keeping them safe or free from undue restraint.

Community Treatment

In addition to the requirements described above, the plaintiffs contend that the patients “have a
condtitutiond right to trestment in accordance with the judgments of their treating dlinicians” (PIs’
Pogt-Trid Br. a 51.) In support of this argument, the plaintiffs rely on the Thomas S. line of casesfor
the propogtion that “the State must implement discharge and community placement recommendations
unlessit can show that those recommendations are a substantia departure from accepted professond
judgments, practices or stlandards.” (1d. at 53.)

Accordingly, the plaintiffs argue that the Stat€ s failure to provide funding for community
placements violated the patients due processrights. (Pls” Post-Trid Br. a 53-55.) In support of this
argument, they rdy on the court’ sfinding in Thomas S. 111 that a condtitutiona violation occurs when
“indtitutiona confinement results from an abosence of gppropriate dternatives and is not based on
professond judgment.” 1d. a 53 (citing Thomas S. 111, 699 F. Supp. at 1191). In making this
argument, however, the plaintiffs have interpreted both Y oungberg and the Thomas S. cases too
broadly. Whilethe Stateis presumed to have satidfied its congtitutiond duties if it follows the
recommendations made by its treating professonals, Y oungberg, 457 U.S. at 321-24, 102 S. Ct. at
2461-62, showing that the treatment team made recommendations that were not immediately
implemented isinsufficient to prove a congtitutiond violation under Y oungberg. While the State may

not confine patients to mentd ingtitutions who do not belong there smply because it isfinancidly or
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politically expedient to do so, see Thomas S. 111, 699 F. Supp. at 1196; Thomas S. 11, 781 F.2d at
375, it issufficient if a state acts reasonably to implement community placement, without arbitrary or
undue delay in light of legitimate budget congraints and the competing demands of other disabled
citizens. Asdiscussed below in connection with the ADA, the State has met that standard.?®

lI. ADA
The plantiffs so bring acdam under Title 11 of the ADA which provides thet:

no qudified individud with a disability shdl, by reason of such disability, be excluded
from participation in or be denied the benefits of the services, programs, or activities of
apublic entity, or be subject to discrimination by any such entity.

42 U.S.C. §12132. To state a prima fade case under this section, a plaintiff ordinarily must show:
1) that heisaqudified individud with a disability;
2) that he is otherwise qudified for the benefit in question; and
3) that discrimination due to his disability served as a motivating factor in his excluson from
the benefit.

Pathways Psychological v. Town of Leonardtown, 133 F. Supp.2d 772, 781 (D. Md. 2001) (citing

Baird v. Rose, 192 F.3d 462, 467 (4th Cir. 1999). See aso Williams, 937 F. Supp. at 528. If the
plantiff sates a prima fadie case and “requests rdlief that requires modification of a State’ s services or

programs, the State may assert, as an affirmative defense, that the requested modification would cause

28 Further, even if some of the plaintiffs could show such delay, they would not be entitled to
prospective injunctive reief. Mr. Williams and Mr. Cullen, for example, whose placements were
sgnificantly delayed, had been successfully placed in community programs before the close of evidence
inthiscase. (Pls’ Post-Trid Reply, App. F-2, F-10.) They did not show any “lingering effects’ of the
time spent in the hospitd or “ingppropriate community placements’ such asto judify injunctive relief.
See Thomas S. 1V at 254. To the contrary, the community placements apparently have been quite
successful. (See, eq., Ali Tr. 9/12/96 at 126-38; Brandt Tr. 3/6/97 at 634-35 (describing Williams and
Cullen placements).)
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afundamenta ateration of a State’'s services and programs.” Olmstead v. L.C., 527 U.S. 581, 607,

119 S. Ct. 2176, 2190 (1999) (Stevens, J. concurring). See dso 28 C.F.R. 8 35.130(b)(7) (2001).
In this case, the defendants do not dispute that the representative plaintiffs are disabled or that the
named defendants are public entities under the ADA. (Defs” Summ. of Evid. at 3.)® Thefocus,
therefore, is on the latter two prongs of the prima fadie test and the defendants fundamentad dteration
defense.

The Supreme Court confronted avery smilar Stuationin Olmstead v. L.C. The plantiffswere

two mentadly retarded women, one with paranoid schizophrenia and the other with a persondity
disorder, who had been treated in mentd ingtitutions. 527 U.S. at 593, 119 S. Ct. at 2183. They sued
the state dleging that the fallure to place them in community-based trestment programs violated the
ADA. The Supreme Court found that the two women were entitled to be placed in community-based
programs and affirmed the Eleventh Circuit’s remand to the digtrict court to consider the sate' s cost-
based defense. Judtice Gingburg summearized the Court’ s ruling as follows:

States are required to provide community-based trestment for persons with mental

disabilities when the State’ s trestment professionds determine that such placement is

appropriate, the affected persons do not oppose such treatment, and the placement can

be reasonably accommodated, taking into account the resources available to the State
and the needs of others with mentdl disabilities™

29 The dtatute defines the term “public entity” to include any state or loca government and
“any department, agency, specid purpose didrict, or other instrumentdity” of astate or local
government. 1d. 8 12131(1). See dso Olmstead, 527 U.S. at 590, 119 S. Ct. at 2182; Smith-Berch
Inc. v. Baltimore County, 68 F. Supp.2d 602, 617 (D. Md. 1999).

30 The section of Jugtice Ginsburg' s opinion describing the standards to be employed when
andyzing a cost-based defense was joined by only four members of the Court. See infrasection
entitled “ Affirmative Defense: Fundamentd Alteration.”
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Olmgtead, 527 U.S. at 607, 119 S. Ct. at 2190. The Olmstead opinion will form the bags for this

court'sandysis of the representative plaintiffs dams.

Otherwise Qualified for the Benefit in Question
The ADA defines “qudified individuad with a disability” to mean:
an individua with a disability who, with or without reasonable modificationsto rules,
policies, or practices. . . meets the essentid digibility requirements for the receipt of
services or the participation in programs or activities provided by a public entity.

42 U.S.C. 8§ 12131(2). The parties disagree whether the representative plaintiffs met the “essentia

eigibility requirements’ for placement in community-based trestment facilities. Although there was no

dispute on this point in Olmstead, the Court did provide some guidance. 527 U.S. at 602-03, 119 S.

Ct. at 2188. It ated that, as long as the patients do not oppose community-based placement,
the State generdly may rely on the reasonable assessments of its own professondsin
determining whether an individud * meets the essentid digibility requirements’ for
habilitation in a community-based program. Absent such qudification, it would be
ingppropriate to remove a patient from the more redtrictive setting.
Id. at 602, 119 S. Ct. at 2188. This qualification was deemed gppropriate in light of the regulatory
directive that “[a public entity shall administer services, programs, and activities in the most integrated
Setting appropriate to the needs of qudified individuals with disabilities” 1d. (quoting 28 C.F.R. 8

35.130(d)(emphasisin original)).3* The Court did not explain, however, the standards that should be

31 Thisregulation is modeled after 28 C.F.R. § 41.51(d) (1998), which was implemented
pursuant to Section 504 of the Rehabilitation Act of 1973. See Olmstead, 527 U.S. at 591-92, 119 S.
Ct. at 2182-83.
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used to determine whether a Sate gppropriately relied on the “reasonable assessments’ of its
professona employees.

The defendants make three arguments in support of their contention that the representative
plaintiffs were not otherwise qudified for placement in a community-based program. (Defs” Mem. of

Lawon L.C. v. Olmstead at 9-11.) First, they argue that hospital environments are “at least as

‘integrated’ as a community placement, if not more s0.” This argument finds little support in case law or
the record (but see Cassidy Tr. 12/11/96 at 103-05) and may be rgected without further discussionin
light of the court’s other rulings. Second, they argue that the named plaintiffs did not qudify for
community-based treatment because their treatment needs were too specidized to be met in “ordinary

‘community placements’” (Defs” Mem. of Law on L.C. v. Olmstead a 10; Defs” Summ. of Evid. at

80-82.) Findly, the defendants argue that the plaintiffs have not shown that the state’s medica

professonds determined that the plaintiffs met “the essentid digibility requirements’ for community-

based treatment (Defs” Mem. of Law on L.C. v. Olmstead at 10-11; Defs” Summ. of Evid. at 85, 89-
92) Inther supplementd podt-trid brief, the plaintiffs digpute the latter contentions by arguing that they
were digible for community-based treatment based on the state’s doctors recommendations.

The court will assume for purposes of this opinion that the representative plaintiffs, with a least
one exception (Mr. Chance) were “otherwise qudified” for community-based treetment. This
conclusion is supported by the facts set forth above summarizing the recommendations made by tresting

professionas and the eventually successful community placements found for amgjority of the plaintiffs2

32 Asnoted earlier, neither Mr. Trail nor Mr. Puffinberger could successfully be placed in the
community, even with funding.
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The fact that exigting placements often were not sufficient to meet the plaintiffs needs, however,
requiring the development and funding of individualized programs by providers, is relevant to the sa€'s

fundamentd dteration defense as discussed below.

Discrimination By Reason of Disability

The plaintiffs argue that the state has discriminated againgt them by secluding them in amenta
hospital when they are entitled to be in community-based trestment. This seclusion, they argue, violates
the regulatory directive to “administer services, programs, and activitiesin the most integrated setting
gppropriate to the needs of qudified individuals with disabilities” 28 C.F.R. § 35.130(d). Specificaly,
they paint to the regulation’s definition of “the most integrated setting gppropriate to the needs of
qudified individuas with disahilities’ as*a setting that enables individuas with disabilities to interact with
non-disabled personsto the fullest extent possible” Olmgtead, 527 U.S. at 592, 119 S. Ct. at 2183

(quoting 28 C.F.R. pt. 35, App. A, p. 450 (1998)).

The Court in Olmstead confronted this question directly and concluded thet, in this context,
“[ulnjustified isolation . . . is properly regarded as discrimination based on disability.” 527 U.S. at 597,
119 S. Ct. a 2185. Significantly, in reaching this conclusion, the Court rejected the argument that, to
show discrimination, the plaintiffs hed to identify a“comparison cdlass’” of “smilarly stuated individuas
given preferentia treetment.” Id. at 598, 119 S. Ct. at 2186. Seedsoid. at 611-12, 119 S. Ct. at
2192 (Kennedy, J. concurring). Thus, the Court found that discrimination between two members of the

same class was actionable under Titlell. Seeid. at 598 n.10, 119 S. Ct. at 2186 n.10; M&Kin v.
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Hawaii, 114 F. Supp.2d 1017, 1033 (D. Hawaii 1999) (“the ADA . . . does not require discrimination

between different groups of disabled people.”) (citing Williams, 937 F. Supp. at 530).%

The Court based that conclusion on its view of the ADA’s comprehengve nature and its
determinations that “inditutiond placement of persons who can handle and benefit from community
Settings perpetuates unwarranted assumptions that persons so isolated are incapable or unworthy of
participating in community lifé’ and that * confinement in an ingtitution severdy diminishes the everyday
lifeactivitiesof individuds. ...” Id. a 600-01, 119 S. Ct. at 2187. Significantly, the Court went on to
date that

[d]issmilar trestment correspondingly existsin thiskey respect: In order to receive

needed medical services, persons with mentd disabilities must, because of those

disahilities, relinquish participation in community life they could enjoy given reasonable

accommodations, while persons without menta disabilities can receive the medica

sarvices they need without Smilar sacrifice.

Id. SeedsoHden L. v. DiDario, 46 F.3d 325, 333 (3d Cir. 1995) (finding that “unnecessary

segregation” isaform of discrimination); Cramer v. Chiles, 33 F. Supp.2d 1342, 1353 (S.D. Fa.

1999) (“ Segregation isaform of discrimination prohibited by the ADA; as a matter of law integration is
afirmatively required.”)®

Thus, under Olmstead, the plaintiffs can meet this requirement for Title 11 discrimination by

showing that they remained unjustifiably inditutionaized despite their digibility for community-based

treatment.

33 This conclusion appears to moot the parties arguments based on the Knott classas a
comparison group.

34 See dso Williams, 937 F. Supp. at 530-31.
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Affirmative Defense: Fundamental Alteration
If the plaintiffs can meet the prima fadie requirements to show discrimination, the public entity
may be required to make reasonable modificationsto its program or service. The “reasonable-
modifications regulaion” provides that
[a] public entity shal make reasonable modificationsin policies, practices, or
procedures when the modifications are necessary to avoid discrimination on the basis of
disability, unless the public entity can demondrate that making the modifications would
fundamentdly dter the nature of the service, program, or activity.
28 C.F.R. 8 35.130(b)(7) (1998). See dso Olmgtead, 527 U.S. at 592, 119 S. Ct. at 2183. Thus,
“[i]f aplaintiff requests relief that requires modification of a Stat€’'s services or programs, the State may
assart, as an afirmative defense, that the requested modification would cause a fundamentd dteration

of aState’s services and programs.” Olmstead, 527 U.S. at 607, 119 S. Ct. at 2190 (Stevens, J.

concurring). See aso Hahn v. Linn County, 1A, 130 F. Supp.2d 1036, 1051-52 (N.D. lowa 2001);

Makin, 114 F. Supp.2d at 1034 (“[1]f astate isfound to have discriminated againgt disabled individuas
through the adminigtration of a program, it must modify the program to remedy the Stuation unlessit can
prove that any modification would fundamentaly dter the program.”). Inthis case, the defendants do
not appear to argue directly that the modification, in and of itsef, is unreasonable. Rather, they contend
that accommodating the plaintiffs would result in a*fundamentd dteration” to the existing program
because it would be unmanagesbly expensive to accelerate the process of finding or creating

community placements for TBI/NRDD patients beyond the efforts aready being made.®®

35 Inandyzing the pardld regulation under Title 11 of the ADA, the Supreme Court stated
that
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In Olmgtead, the defendants asserted a cost-based defense to the dleged discrimination. The

digtrict court rejected the defense because, “under the ADA, unnecessary indtitutional segregation of the
disabled congtitutes discrimination per se, which cannot be judtified by alack of funding.” L.C. v.

Olmstead, 1997 WL 148674, *3 (N.D. Ga 1997). The Eleventh Circuit affirmed the district court’s

finding that unnecessary secluson congtituted discrimination due to the plaintiffs disgbilities, but
disagreed that the discrimination could not be justified by alack of funding. Accordingly, it remanded

the case for further consideration of the cost-based defense. See L.C. v. Olmstead, 138 F.3d 893,

905 (11th Cir. 1998).
As discussed above, amgority of the Supreme Court affirmed the Eleventh Circuit’'s
concluson that unjudtified secluson in amentd indtitution may conditute discrimination. A plurdity of

the Court, however, aso reached the fundamental ateration question. Justice Stevens, who joined the

the statute contemplates three inquiries: whether the requested modification is
“reasonable,” whether it is“necessary” for the dissbled individua, and whether it would
“fundamentdly dter the nature of” the [activity]. 42 U.S.C. 88 12182(b)(2)(A)(ii).
Whether one question should be decided before the others likely will vary from caseto
case, for inlogic there seems to be no necessary priority among the three. In routine
cases, the fundamenta dteration inquiry may end with the question whether aruleis
essentid.

Alternatively, the specifics of the daimed disability might be examined within the context
of what is a reasonable or necessary modification. Given the concession by petitioner
that the modification sought is reasonable and necessary, and given petitioner’ s reliance
on the fundamenta ateration provision, we have no occasion to consider the
dternativesin this case.

PGA Tour, Inc. v. Martin,  U.S. _, 121 S. Ct. 1879, 1893 n.38 (2001). The court finds the PGA
Tour reasoning gpplicable to this case, in which the defendants o rely primarily on the fundamenta
dteration defense. Thus, the court will andyze the fundamenta dteration defense without requiring the
plantiffsto prove explicitly that the modification sought is reasonable.
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Court’sopinion in al other respects, did not join the fundamental ateration portion because he
concluded that the question was not properly before the Court. Olmstead, 527 U.S. at 607-08, 119 S.
Ct. a 2190 (Stevens, J. concurring). Justice Kennedy concurred with the Court’ s ruling, but did not
join the opinion because he determined that the plaintiffs should be required to show that they were
trested differently from asamilarly Stuated group. Id. at 611-12, 119 S. Ct. at 2192 (Kennedy, J.
concurring). Significantly, though, Justice Kennedy did sgndl his agreement with the plurdity’s
fundamentd dteration andyss

In addition, as Justice Ginsburg’ s opinion is careful to note, . . . it was error in the

earlier proceedings to redtrict the relevance and force of the State' s evidence regarding

the comparative costs of treatment. The Stateis entitled to wide discretion in adopting

its own systems of cost andlysis, and, if it chooses, to dlocate hedlth care resources

based on fixed and overhead costs for whole ingtitutions and programs.  We must be

cautious when we seek to infer specific rules limiting States' choices when Congress

has used only generd language in the controlling Satute.
Id. at 615, 119 S. Ct. a 2194 (Kennedy, J. concurring). Thus, amgority of the Court rgected the
digtrict court’s narrow view of a cost-based fundamental ateration defense. Further, the few courts

that have confronted this question have followed the gpproach used in Olmstead. See Hahn, 130 F.

Supp.2d at 1052; Makin v. Hawali, 114 F. Supp.2d at 1034-35. This court, while recognizing that the

fundamentd ateration portion of the Olmstead opinion was not joined officidly by a mgority of the

Court, findsiits reasoning persuasive. Thus, like the district courts cited above, the court will follow the

fundamenta dteration analysis provided in Olmstead.

36 In ruling on summary judgment mations, | observed that the state’' s placement of severa
plaintiffsin community based trestment dots indicated thet the plaintiffs were not seeking a*fundamenta
dteration” in the gat€’ s program; a the same time | noted genuine disputes of materid fact about cost
as a“reasonable accommodation” issue. Williams, 937 F. Supp. at 528. The “fundamental ateration”
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In Olmgtead, the plurdity regjected the Eleventh Circuit’ s interpretation of the reasonable
modification regulation as permitting “a cost-based defense ‘ only in the mogt limited of circumstances.””
Olmgtead, 527 U.S. at 603, 119 S. Ct. at 2188 (quoting 138 F.3d at 902). In so doing, it reected the
argument that the expense incurred in making an individual modification should be viewed againg the
Sae s entire mental hedlth budget because doing so made it “unlikely that a State, relying on the
fundamenta-alteration defense, could ever prevail.” Id. at 603, 119 S, Ct. at 2188. Smilarly, smply
comparing the cogt of inditutiondization with community-based treatment was found to be
ingppropriate because doing so “ overlooks cogts the State cannot avoid; most notably, a“ State . . .
may experience increased overdl expenses by funding community placements without being able to
take advantage of the savings associated with the closure of indtitutions.’” 1d. at 604, 119 S. Ct. at
2189. Indeed, the ADA may not be read to require the closing of ingtitutions because “[sjome
individuds. . . may need inditutiona care from time to time [and, f]or other individuas, no placement
outside the ingtitution may ever be appropriate.” 1d. at 605, 119 S. Ct. at 2189.

Rather, the plurdity ated that the State has a need to “maintain arange of facilities for the care
and treatment of persons with diverse mentd disabilities’ and an obligation “to administer services with
aneven hand.” 527 U.S. a 597, 119 S. Ct. at 2185. Thus,

[gensibly construed, the fundamental -alteration component of the reasonable-

modifications regulation would alow the State to show that, in the dlocation of

available resources, immediate rdlief for the plaintiffs would be inequiteble, given the

responsibility the State has undertaken for the care and trestment of alarge and
diverse population of persons with menta disabilities.

andysis applied in this opinion obvioudy must reflect both the evidence at trid and the framework
established by Olmstead.
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Id. at 604, 119 S. Ct. at 2189. Moreover,

[i]n evaluating a fundamenta -dteration defense, the [court] must congder, in view of

the resources available to the State, not only the cost of providing community-based

care to the litigants, but also the range of services the State provides others with menta

disabilities, and the State’ s obligation to mete out those services equitably.
Id. at 597, 119 S. Ct. at 2185. Thus, “[t]he State’ s responsbility, once it provides community-based
trestment to qudified persons with disabilities, is not boundless,” and the court must consider the totdity
of the expenses and programs undertaken by the State when eva uating the fundamenta ateration
defense. 1d. at 603, 119 S. Ct. at 2188.%

The court will employ these standards in andyzing the defendants cost-based fundamentd

dteration defense. See Makin, 114 F. Supp.2d at 1034-35. For that reason, it isimportant to

37 Thereisargument in the post-trid briefs regarding an example given by the plurdity. (PIs’
Suppl. Post-Trial Br. at 4-13; Defs” Reply at 1-2; PIs” Resp. a 1-2.) Justice Ginsburg wrote that

If, for example, the State were to demondirate that it had a comprehensive, effectively

working plan for placing qualified persons with menta disabilitiesin less redtrictive

seitings, and awaiting list that moved at a reasonable pace not controlled by the State's

endeavors to keep itsingditutions fully populated, the reasonable-modifications standard

would be met. ... Insuch circumstances, a court would have no warrant effectively to

order displacement of persons at the top of the community-based treatment waiting list

by individuas lower down who commenced civil actions.

Id. at 605-06, 119 S. Ct. at 2189-90. As| seeit, this example was intended to clarify the standards
explained by the plurdity and does not provide the basis for a separate substantive argument. In any
event, the State has established awaiting list, awaiting list equity fund, and prioritized categories of
crigsresolution for providing services. (See, eg. Uhl Tr. 6/10/97 at 123-124, 134-140, 169-71;
Benjamin Tr. 7/25/97 at 12-13; Johnson Tr. 9/15/97 at 49; Morgan Tr. 9/15/97 at 141.) Thereisno
indication thet the failure to move people off the waiting list results from an endeavor to keep the Stat€'s
inditutions fully populated.
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examine the defendants role in the course of de-indtitutionalization and development of community-
based treetment programs for al Maryland citizens with menta and developmentd disabilities.

The record shows that Maryland has long had a policy of supporting community-based
treatment. In 1986, legidation was passed declaring it as State policy

(4) To fodter the integration of individuas with developmentd disability
into the ordinary life of the communities where these individuds live;

(5) To support and provide resources to operate community servicesto

sugtan individuds with developmentd disability in the community, rather

than in inditutions;

(6) To require the Adminigtration to designate sufficient resources to

foster and strengthen a permanent comprehensive system of community

programming for individuas with developmentd disability asan

dterndive to ingtitutiond care.
Mb. CobE. ANN., Hedlth-General § 7-102 (2000).% Consstent with this policy, as the plaintiffs have
outlined in their pogt-trid brief, Maryland over the past ten or more years has been gradudly closng
ingtitutions and expanding the number and range of community-based treatment programs it offers for
people with severe disabilities. (Pls’ Pogt-Trid Br. a 25.) Theseinclude dternative living units
(“ALU’S’) for one to three-person homes, small group homes for four to eight persons, and
community-supported living arrangements (*CSLA’S’), where drop-in staff support individuadsliving in
their own homes. (Id. a 27.) Day programsin the community offering behaviora, educationd, and

vocationa support services o were made available. (1d.)

38 The 1986 legidation placed with DDA the responsibility for providing services to persons
with other developmenta disabilities in addition to those with mental retardation.
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Similarly, MHA haslong supported the reduction of inpatient psychiatric hospita beds in favor
of community-based programs. MHA policy isto serve persons with disabilitiesin the least restrictive,
most normative and most appropriate setting. (PIs” Tria Ex. 156, MHA Orientation Manud, at 24;
Morgan Tr. 9/15/97 at 87; Cheeks Tr. 3/6/97 at 525; Helsdl Tr. 3/3/97 at 67.) Maryland hasbeenin
the forefront of developing ALU’s, smdl group homes for persons with psychiatric disabilities, and
resdentia programs coupled with rehabilitation since the early 1980's. (Morgan Tr. 9/15/97 at 83-86;
uUhl Tr. 6/10/97 at 116.) According to Dr. Georges Benjamin, Deputy Secretary for Public Health
Servicesfor DHMH:

[C]learly, as a matter of philosophy, we try to serve as many people in the community

aswe can, and we try to get people into the communities as quickly as we can.

Clearly, we try to do that in away in which people are going to be safe and effective

and receive the care they need to get.

(Benjamin Tr. 7/25/97 at 17.)

The progress of de-indtitutiondization has been dramatic. 1n 1970, the State's menta hospitas
had an average daily population of 7,114. (Defs.” Triad Ex. G-109.) Asof September 1997, that
number had declined to approximately 1200. (Morgan Tr. 9/15/97 at 95.)* A number of inditutions
have been closed, including Highland Hedlth Facility, Thomas Wilson Center, Henryton Center, the
Victor Cullen Center, and Great Oaks, many others have remained open but have been reduced in size.

(Uhl Tr. 6/10/97 at 122; Johnson Tr. 9/15/97 at 15-16.) MHA was instrumenta in enacting legidation

to assg inthedownsizing. (Morgan Tr. 9/15/97 at 109; Defs.” Trid Ex. G143.) At the sametime, the

39 The average daily population at state residential centers under the authority of DDA
declined from 2,621 in FY 1978 t0 858 in FY 1994. (Defs.” Trid Ex. G 109.)
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provision of community treatment services hasincreased. (Uhl Tr. 6/10/97 a& 112; PIs’ Trid Ex. 159.)
Long-term savings from ingtitutional closings have been invested in community programs. (Johnson Tr.
9/15/97 at 52-53; Morgan Tr. 9/15/97 at 141, 151; Uhl Tr. 6/10/97 at 122-23.) When budget
problems have caused reductions in state hospital facilities, Maryland has tried to “hold harmless’ its
community programs, which “are seen as ahigher priority” than the indtitutiond programs. (Johnson Tr.
9/15/97 at 11-12.)

The process of downsizing coincided with the development in the 1980's of various Medicaid
“walver” programs, which permitted states to use federa funds to provide community services for
persons who would otherwise have been served in a state-funded ingtitutional placement. (Cooper Tr.
9/11/96 at 32-33, 37-39 (discussing Home & Community-Based Services waiver).)®® Maryland has
taken advantage of the HCBS waiver since the mid-1980's (Uhl Tr. 6/10/97 a 117; Meszaros Tr.
6/10/97 at 16-17) dthough it did not, as of 1996, have awaiver program targeted specificaly at
personswith TBI.**  Maryland officids have made significant efforts to take advantage of other
Medicaid waivers, including 8 1115 and the rare and expensve case management program (“RECM”).
(Benjamin Tr. 7/25/97 at 31-33; Morgan Tr. 9/15/97 at 161-165; Meszaros Tr. 6/10/97 at 48-53;

Folkemer Tr. 6/11/97 at 21-28, 36-39, 49-50.)

40 The waiver does not cover the full cost of community services, e.q. room and board.
(Cooper Tr. 9/11/96 at 83.)

41 Only fourteen states had added such waivers from 1990 to 1996. (Cooper Tr. 9/11/96 at
71.) Maryland considered but did not adopt a TBI waiver. (Meszaros Tr. 6/10/97 at 48-51,
Folkemer Tr. 6/11/97 at 36-37.)

75



This assessment of Maryland' s progress in providing community services and dso in closing
ingtitutions was supported not only by the defendants and their witnesses but also by plaintiffs expert
Robin Cooper, a staff member on the National Association of State Directors of Developmental
Disability Services. Shetedtified that in the

field of development[d] disahilities, Maryland is the acknowledged

leader in the area of supporting people with what are termed severe

reputations.. . . . [That term ig] really representative of avery serious

set of behaviors that present chalenges to people in terms of people

may be aggressve or injurious to themsalves or others, have very

difficult behaviors that are atypical and hard to manage.
(Cooper Tr. 9/11/96 at 65.) This description gppliesto many of the representative plaintiffs and others
in the TBI/NRDD group. Ms. Cooper further explained that:

Maryland has pretty extensive community services. | mean their waiver

alone serves 3,350 people plus their state-funded people served in the

community. And [the] hospitd system is pretty extensive from the

reports | recaived. Although Maryland has made substantial movement

in dosing inditutiond beds.
(Id. at 90).

It gppears that the state’ s focus on de-indtitutiondization and community treatment also has

been affected by the pressure of litigation. Knott v. Hughes, alawsuit initiated in 1980 concerning

mentaly retarded individuasin inditutions, led to a consent decree implementing a process for

placement of thosein the Knott class.*? While some similarities exist between the representative

42 |n Knott v. Hughes, Y-80-2832, the Maryland Disability Law Center indtituted an action on
behdf of persons dudly diagnosed with menta retardation and mentd illness, chdlenging their care and
treatment in State psychiatric hospitas. A class was certified that consisted of al mentally retarded
persons who were then confined, or would be confined in the future, whose mentd illnesses did not
warrant confinement in psychiatric hospitals under Maryland law. In response to the suit, the State
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plantiffs and those in the Knott class, there also was evidence that Knott placements frequently were
less expensive and did not require the same level of supervison in the home. (McMillan Tr. 10/24/96
at 204-208; Cheek Tr. 10/24/96 at 192; Abrams Tr. 10/24/96 at 233-34.) In 1989, the statewide
Knott class coordinator for DDA, Ledie McMillan, warned that DDA might be “vulnerable to possble
litigation on behaf of the NRDD population” (Ps” Trid Ex. 223) because “the advocacy attorneys
were asking about that population in athreatening lawsuit.” (McMillan Tr. 10/24/96 at 212.)*
Panning discussionsin 1990 included the possbility of diverting Knott class dollars to serve the NRDD
population, dthough that was ultimately rgected. (1d. at 214, 217.) Also during the 1990's, following
the initiation of alawsuit (Hunt v. Meszaros, CCB-91-2564) the State closed Great Oaks, requiring it
to find community placements for most of the Great Oaks residents. While the State expected to
recognize over three million dollars in savings from this closng, it found that the cost of community
placements was higher than anticipated. Approximately two million dollars eventudly were saved.
(Johnson Tr. 9/15/97 at 38.)

In 1994, DHMH initiated a specid TBI project to develop and fund community placements.
(Abrams Tr. 10/24/96 at 234; Meszaros Tr. 6/10/97 at 6-8; Uhl Tr. 6/10/97 at 155-56.) Two million

dollars subsequently was identified from the State’ s budget for this purpose: one million from DDA and

proposed a placement plan for the class, which established a commitment to place 270 class members
out of the psychiatric hospitals. In May 1981, the court ruled that the plan was an “ acceptable
response” and approved the plan.

43 Recognition thet alawsuit may be filed does not congtitute an acknowledgment that the suit
should succeed.
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one million from MHA.* (Meszaros Tr. 6/10/97 a 8.) It required diversion or delay in other projects.
(Uhl Tr. 6/10/97 at 157-58.) Dr. Meszaros, who oversaw the placement efforts, described in detail the
difficulty in finding or developing community placements, the need to individudize those placements, and
the substantial expense. (Meszaros Tr. 6/10/97 at 22-28, 37, 84-88, 90.) Many but not al of the
TBI/NRDD population eventualy were successfully placed in the community. (1d., Defs’ Trid Ex.
G106 D and E.)

Againg this background, throughout the trid, the parties disagreed on the proper method for
measuring the cost of community-based treatment as compared to the cogt of inditutiondization. The
plaintiffs focused primarily on the per capita cost of acommunity placement; the defendants pointed to
the continuing fixed cost of maintaining the State' s menta hospitas in addition to the cost of individud

community placements. In Olmstead, the Supreme Court came down squarely on the side of the

defendants in this debate. Rgjecting the “smple comparison” between community placement and
indtitutiona confinement, Justice Gingburg recognized thet a

State . . . may experience increased overdl expenses by funding

community placements without being able to take advantage of the

savings associated with the closure of inditutions.
527 U.S. a 604, 119 S.Ct. at 2189 (internd citation omitted). This must be taken into account even if
itisonly an“interim” cod. Id. at n.15. Olmstead dso recognized that some individuds “may need

ingtitutiona care from time to time to stabilize acute psychiatric symptoms.” Id. at 605, 119 S.Ct. at

2189. Inthiscase, it is undisputed that the State will need to maintain some threshold number of

44 The two million was not renewed, but contracts for placements initiated with that money
continued to be funded. (Meszaros Tr. 6/10/97 a 57; Uhl Tr. 6/10/97 at 159.)
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hospital beds indefinitely for acute and, in asmal percentage of cases, long-term care. MHA Director
Oscar Morgan estimated that number at 1,100 or 1,200. (Morgan Tr. 9/15/97 at 142.) Indeed, the
representative plaintiffs and other TBI/NRDD patients not infrequently require periods of re-
indtitutiondization even after community placement. (See, eg., Meszaros Tr. 6/10/97 at 81-82;
Cassidy Tr. 12/11/96 at 109, 132, 153.) Most importantly, the ADA is not reasonably read to compel
a State to put patients a risk by closing itsingitutions or to drive a State to move indtitutiondized
patientsinto “inappropriate’ settings. 1d. The pace of “downdgzing” a State’ s inditutions reflects both
fiscal and medical policy choices that are difficult to make. The evidence at trid fully supported the
defendants position on the comparative cost of community trestment and the limited or delayed amount
of savingsto be recognized by de-ingtitutiondization.

Paintiffs expert Dr. David Sdkever, a gpecidist in hedth care economics, testified that, on an
average per diem per capita cost comparison, inditutiond care is more expensive than community care.
(Salkever Tr. 9/17/96 at 33; PIs.” Tria Ex. 6Bii, 212.) In Dr. Sdkever’s opinion, the range of cost for
community placements for individuals with TBI or NRDD as of mid-1995 was from $30,000 to
$110,000 while the range for indtitutiona placements “redly started at $110,000 at the very lowest, and
tended more toward $170, 180 even $200,000.” (Salkever Tr. 9/17/96 at 26; see dso PIs” Trid Ex.
62, 212.) Hiscomparison relied on FY 1996 figures, as the defendants point out, by that time the State
dready had significantly downszed its ingtitutions, therefore increasing the average dally rate for
indtitutiona care. The State does not dispute, however, that in generd the average annua cost of a
community placement will be less than the average daily rate at an inditution. (Defs” Summ. of Evid. a

114))
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Despite this differentid, no immediate cost saving to the State results from a community
placement. For a least some period of time, the State will be required to maintain the fixed cost of the
ingtitutiond bed. (See, eq., Benjamin Tr. 7/25/97 at 17-18.) Asrecognized by plaintiffs expert Ms.
Cooper, inditutiond closing “is not a short-term planning process. It'stwo to five years, with the hope
of long-term savings. . . . Double funding of systems — there are costs associated with maintaining an
indtitution even while you are downdgzing it. That isaknown and legitimate recognized factor.”
(Cooper Tr. 9/11/96 at 69.) Asked to assume the truth of budget figures set forth in PIs” Trid Ex.
160, Ms. Cooper stated:

It gppears from those figures that Maryland has made sgnificant gains

in shifting resources from indtitutions to communitiesin a short period of

time. Rather commendable. And | would suggest that if thet isthe

trend, and that appears to be the direction they wish their system to go,

these individuas would fit perfectly into that continued shift of

resources. These are very costly people in very costly settings.

Therefore, it would seem to fit with the trend that those figures, if they

arefactua, represent.
(Cooper Tr. 9/11/96 at 93; Pls’” Trid Ex. 160.) Dr. Sakever agreed that “for quite afew yearsthere
has been a pronounced downward trend [in patient census at Maryland State psychiatric hospitals]
redly as part of along-term process of de-indtitutionalization,” and that “community placements[in
Maryland] redlly began to increase substantialy from say the early 80's, and are continuing to increase
innumbers.” (Sakever Tr. 9/17/96 at 18; PIs” Trid Ex. 159). In discussing the difference between
fixed and variable costs of inditutiond care, Dr. Sdkever explained that “the firg critica concern isthe

time frame” (Sdkever Tr. 9/17/96 at 37.) In connection with placement of patientsin the community,

he described one to three years as “ short to medium term; and then beyond that would be long-term.”
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(Id. at 38.) Inthe short term, asthe patient censusfalls, the per capitaraterises. (1d. at 57; Johnson
Tr. 9/15/97 & 38.) The most sgnificant cost savings of downsizing would occur in athree to five year

time frame. (Salkever Tr. 9/17/96 at 57-58; Johnson Tr. 9/15/97 at 46-48.)

Further, the cost savings to be redized by the state by placing TBI/NRDD patientsin the
community represents arelaively smal percentage. There were gpproximately 60 TBI patientsin State
inditutions at thetime of trid. (Sdkever Tr. 9/17/96 a 49, 53.) Reaching the large volume of change
necessary for replacing a substantia portion of the fixed costs depends on the state' s overdl progress
... whilethe TBI patients themsaves are relatively smdl in number, the
fact isthat what is going to be going onisafarly subgantia continued
decline in the ingtitutional population, and that impliesthat alarge
volume change will occur and ardaively substantia portion of those
average costs can be regarded as variable in the long-term

(Salkever Tr. 9/17/97 at 38-39 (emphasis added); see aso Johnson Tr. 9/15/97 at 36-39.)

Measured againg the three to five year time frame, and consdering the need to maintain a
minimum number of hospital beds and aso to fund placements for other persons in need of community
treatment, the State’ s progress in placing members of the TBI/NRDD population into the community
has been acceptable. The immediate shift of resources sought by plaintiffs would have resulted in a

fundamenta dteration of the Stat€’ s provison of services within the meaning of Olmstead.

CONCLUSION

The representative plantiffsin this case dl have suffered serious and debilitating injuries,
whether from trauma or childhood developmentd difficulties. When the State takes on their care, asit

should, it must fulfill that obligation in compliance with the Condtitution and the ADA. The evidence
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spread before the court reflected contrasting perspectives on avery difficult set of circumstances. The
plantiffs pain and frustration was genuine and understandable; the defendants' effortsto provide a
dable, safe, and caring environment aso were genuine and commendable, if not dways successful. In
the end, the plaintiffs have not shown sufficient reason for the court to order the State of Maryland to
do more.

A separate Order of Judgment follows.

Date Catherine C. Blake
United States Didtrict Judge
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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
GARY WILLIAMS, et d.
V. CIVIL NO. CCB-94-880
MARTIN WASSERMAN, &t d.
...odo...
ORDER
For the reasons stated in the accompanying Memorandum, it is hereby ORDERED that:
1. Thedefendants Moation in Limine to exclude the testimony and reports of Dr. Nancy Ray is
Granted,
2. Judgment is entered in favor of the defendants on dl claims; and

3. ThiscaseisClosed.

Date Catherine C. Blake
United States Digtrict Judge
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